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For Illustrative Purposes Only 

TABLE TWO;' FAMILY OF TWO 

The Difference Between the Minimum Wage and the 
. July 1996 Monthly Maximum Benefits for il family of two 

Maximum 
Monthly 

AFDC Benefit 
JUly 1996 

For a family of 2 

Maximum 
Monthly 

Food Stamps 
Benefit 

July 1996 

Combined 
AFDCand 

Food Stamps 
Benefits 

Effective Hourly' 

State 

Alaska 
Hawaii 
Vermont· 
Connecticut 
New York 
New Hampshire 
Califomla 
Rhode Island 
Massachusetts 
Washington 
Wisconsin 
Minnesota 
'bregon 
South Dilkota 
Michigan 
Iowa 
Kansas 
Montana 
Utah 
North Dakota 
Pennsylvania 
Dis!. of Columbia 
New Jersey 
Wyoming 
Maine 
New Mexico 
Virginia 
Nebnaska 
Maryland 
Nevada 
Colorado 
Ohio 
Illinois 
o,rizona 
'alaware 
daho 
{irgin Islands 
=Iorida 

$621 
$565 
$533 
$513 
$468 
5481 
$479 
$449 
$474 
$440 
$440 
$437 
$395 

· $380 
$371 
$361 
$352 
$349 
$342 
$333 

· $330 
$326 
$322 
$320 
$312 
$310 
$294 
$293 
$292 
S289 
S260 
$279 
$278 
S275 
5270 
$251 

· $180 
$241 

$231 
$357 
$172 
$178 
5203 
$188 . 
$188 
5218 
$190 
S218 

. $200 
$201 
$218 
$218 
$218 
$216 
$218 
5218 
$218 
$218 
$218 
$218 
$218 
$218 
$218 
$218 
$218 
$218 
$218 
$218 
S218 
$218 
$218 
5218 
5218 
$218 
$281 
$218 

$1,052 
$922 
$705 
$691 
$671 
$669 
$667 
S667 
$664 
$658 
$640 
$638 
$613 
$598 
$589' 
$579' 
5570 
S567 
5560 
$551 
$548 
$544 
$540 
$536 
$530 
$528 
$512 
5511 
$510' 
$507 
$496 
$497 
$496 
5493 
$488 
$469 
$461 
$459 

Wage Rate 
of Comblnei:L 
. Benefits for 
20 hrstwklmo 

$12.23 
$10.72 
$8,20 
$8.03 
57.80 
$7.78 
$7.76 
$7.76 
S7.72 
$7.65 
$7.44 
$7.42 
$7.13 
$6 .. 95 
$6.85 
$6.73 
$6.63 
$6.59 
$5.51 
$6.41 
$5.37 
$6.33 
$6.28 
$5.26 
56.16 
$6.14 
.55.95 
$5.94 
$5.93 
$5.90 
$5.79 
$5.78 
$5.77 
$5.73 
$5.57 
$5.45 
$5.36 
$5.34 

/ 

.. 
.. .. ; 

P.2 

! Additional 
Monthly Cost/Case 
o;;Minimum Wage 
fo'r 20 hoursIweek 
for 4.3 weeks/mo. 

~. 

.~. 

.i'. $0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
SO 
SO 
$0' 
$0 
SO 
SO 
$0' 
SO' 
SO . 
SO " 
SO 
SO 
SO 
SO 
$0 
$0 
SO 
$0 
SO 
SO 
$0 
$0 
$0 
$0 
$0 
SO 
$0 
$0 
$0 
$0 
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State 

Oklahoma 
North Caroiina 
Georgia 
Missouri 
Indiana 
Kentucky 
West Virginia 
Texas 
ArKansas 
South Carolina 
Tennessee 
Lou',siana 
Alabama 
Mississippi 

Notes: 

/ 

For Illustrative Purposes Only 

TABLE TWO: FAMILY OF TWO 

The Difference Between the Minimum Wage and the 
July 1996 Monthly Maximum Benefits for II family of two 

Maximum Maximum Combined Effectlve Houri). 
Monthly Monthly AFDCand Wage Rate 

AFDC Benefit . Food Stamps Food Stamps of Combined 
July 1996 Benefit Benefits Benefits fa r 

For a family of 2 July 1996 20 hrstwklmo 

$238 $218 $456 $5.30 
S236 $218 $45~ $5.28 
$235 $218 $453 $527 

.' 
$234 $218 $452 $5.26 
$229 $218 $447 $5.20 
$225 $218 $443 55.15 
$201 $2113 $419 $4.87 
$163 $218 $381 $4.43 

: $162 $218 $380 $4.42 
$159 $218 $377 $4.38 
$142 3218 $360 $4.19 

. $138 $218 $356 $4.14 
$137 $218 $355 $4.13 
$96 $218 $314 $3.65 

~003 

P.3 

Additional 
Monthly Cost/Case 
of Minimum Wag' 
for 20 hourslWeek 
for 4.3 weeks/mo. 

50 
SO 
SO 
$0 
$0 
SO 

524 
$52 
$63 
$66 
$83 
$87 
saa 

$129 

1. This table uses the maximum monthly AFDC benefits as of July 1996. States have more flexibility under TANF to 
determine benefit levels and may choose to provide higher or lower benefits than suggeste>d in this table. 
Food Stamp benefits have increased slighUy since 7/96 ($2 fora family of 3). 

2. The maximum food stamp benefit assumes 100% excess shelter, no child support. no medical deductions etc. 
3. The min. wage is currently $4.75 an hour but will increase to $5.15 on 9/1/97. The tables use $5.15 alS the wage 
4. While the number of hours required for Single parent participation does not Increase to 30 until FY 2000. only 20 

. of those hours must be within ,the activities described In Sec. 407. As a result states could place recipients 
in training for 100f the 30 hours and not be required to pay the minimum wage for..the 1Q ~,ours of training. 

5. Families may receive less than the maximum benefit for several reasons. While the table'lists no 
additional costs lor many states. it is likely that each state will have some .cases in which 
food stamp benefits combined With TANFbenefits would not meet the minimum wage. 

S. AFDC benefits are calculated by the Congressional Research Service. 
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state 

Alaska 
Hawaii 
Connecticut 
Vermont 

. .Rhode Island 
New York 
"California 
Washington 
Massachusetts 
New Hampshire 
Minnesota 
Wisconsin 
Oregon 
MiChigan 
Kansas 
Montana 
New Jersey 
North Dakota 
South Dakota 
Utah 
Iowa· 
Pennsylvania 
Maine 
Dist. of Columbia 
New Mexic9 
Illinois 
Maryland 
Nebraska 
Wyoming 
Colorado 
Virginia 
Nevada 
Arizona 
Ohio 
Delaware 
Vir;in Islands 
Idaho 
Oklahoma 

/ 

For Illustrative Purposes Only 

TABLE ONE: FAMILY OF THREE 

The Difference Between the Minimum Wage and the 
July 1996 Monthly Maximum Benefits for a family of three 

Maximum Maximum Combined Effective Hourly 
Monthly Monthly AFDCand Wage Rate 

AFDC Benefit Food Stamps Food Stamps of Combined 
July 1996 Benefit Benefits Beneflts for 

for a family of 3 July 1996 20 hrs/Wklmo 

$923 $321 51,244 $14.47 / 

$712 $471 $1,183 $13.76 
5636 $236 $672 510.14 
$633 $237 $870 $10.12 
S554 $299 $853 $9.92 
5577 $270 $847 $9.65 
$596 $248 S844 $9.81 
$546 $289 $83S. $9.71 
$565 $257 $822 $9.56 
$550 $262 $812 $9.44 
$532 $267 $799 S9.29 
S517 $272 $769 $9.17 
$460 $313 $773 $8.99 
$459 $300 $759 $8.63 
$429 $313 5742 $8.63 
$438 $295 $733 58.52 
$424 $307 $731 S8.50 
$431 $298 $729 $8.48 
$430 $298 $728 $8.47 

. $426 $299 $725 $8.43 
$426 $299 $725 58.43 
$421 S301 $722 $8.40 
$418 $301 $719 $8.36 
$415 $302 5711 S8.34 
$389 $310 S699· $8.13 
$371. $313 .S690 $8.02 
$373 $313 S686 $7.98 
$364 $313 $677 57.87 
$360 $313 5673 $7.83 
$356 $313 $669 $7.78 
$354 $313 $667 $7.76 
$348 $313 $661 $7.69 
$347 $313 $660 $7.67 
$341 $313 5654 $7.60 
$3313 $313 $651 $7.57 
5240 $402 $642 $7.47 
$317 $313 $630 $7.33 
$307 $313 5620 $7.21 ,. 

Additional 
Monthly Cost/Case 
of Minimum Wage 
for 20 hourslweek 
for 4.3 weeks/mo. 

SO 
SO 
SO 
50 
$0 
$0 
$0 
SO 
SO 
$0 
SO 
$0 
$0 
SO 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
SO 
SO 
SO 
SO 
$0 
$0 
$0 
SO 
SO 
$0 
$0 
SO 
SO 
$0 
SO 
SO 
SO 
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State 

Hawaii 
Alaska 
Connecticut 
New York 
Vermcnt 
Callfomla 
Rhode Island 

'Washln9ton 
Massachusetts 
Minnesota 
Wisconsin 
Oregon 
New Hampshire 
Michigan 
Kansas 
Montana 
Maine 
North Dakota 
Pennsylvanii! 
Dist. of Columbia 
New Jersey 
Utah 
Iowa 
South Dakota 
Maryland 
New Mexico 
Nebraska 
Colorado 
Virgin. Islands 
.ohio 
IllinOiS 
Arizona 
Virginia 
Nevada 
Delaware 
Wyoming 
Idaho 

For Illustrative Purposes Only 

TABLE THREE:, FAMILY OF FOUR 

The Difference Between the Minimum Wage and the 
July 1996 Monthly Maximum Benefits for a family of four 

Maximum Maximum Combined Effective Hourly. 
Monthly Monthly AFDC and Wage Rate 

AFDC Benefit Food Stamps Food stamps of Comblf181:1 
July 1996 Benefit Benefits Benefits fol' 

For a family of 4 July 1996 20 hrs/wklmo 

859 567 51,426 S16.58 
1,025 399 51,424 S16,56 

741 289 $1,030 $11.98 
667 325 $1.012 $11.77 
711 298 $1,009 $11.73 
707 299 Sl,006 $11.70 
632 365 $997 $11.59 
642 349 $991 $11.52 
651 316 $967 $11.24 
621 325 $946 $11.00 
617 326 $943 $10.97 
565 377 $942 $10.95 
613 327 S940 $10.93 
563 352 $915 $10.64 
497 383 S860 $10.23 
527 353 S880 $10.23 
526 353 S879 $10.22 
517 356 $873 $10.15 
514 357 . $871 $10.13 
507 359 S866 S10;07 ' ? 

468 373 S861 S10.01 
498 361 $859 S9.99 
495 362 $6~7 $9.97 
478 367 S945 $9.83 . 
450 .391 $841 $9.78 
469 370 $639 $9.76 
435 380 S815 $9.48 
432 381 S813 S9,45 
300 511 $811 S9.43 
421 385 $806 $9.37 
414 392 S606 $9.37 
418 385 S803 $9.34 
410 388 S798 $9.28 
408 388 S796 S9.26 
407 389 $796 S9.26 
390 394 S764 $9.12 
382 396 $778 $9.05 

, 

~005 

P.6 

Additional 
Monthly Cost/Case 

. of Minimum Wage 
for 20 hours/week 
for 4.3 weeks/mo. 

SO 
SO 
$0 
$0 
SO 
50 
$0 
$0 
SO 
SO 
$0 
$0 
SO 
$0 
SO 
SO 
SO 
SO 
SO 
SO 
SO 
$0 
SO 
SO 
$0 
$0 
SO 
SO 
SO 
$0 
SO 
SO 
$0 
SO 
SO 
SO 
SO 
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State 

Hawaii 
Alaska 
Connecticut 
New YorK 

. Vermont 
California 
Rhode Island 

. Washington 
Massachusetts 
Minnesota 
Wisconsin 
Oregon 
New Hampshire 
Michigan 
Kansas 
Montana 
Maine 
North Dakota 
Pennsylvania 
Dis!. of Columbia 
New Jersey 
Utah 
Iowa 
South Dakota 
Maryland 
New Mexico 
Nebrcska 
Colorado 
Virgin. Islands 
Ohio 
Illinois 
AriZona 
Vlrsinic 
Nevada 
Delaware 
Wyoming 
Idaho 

For Illustrative Purposes Only 

TABLE THREE:· FAMILY OF FOUR 

The Difference Between the Minimum Wage and the 
July 1996 Monthly Maximum Benefits for a family of four 

Maximum Maximum Combined Effective Hou rly. 
Monthly Monthly AFDCand Wage Rate 

AFDC Benefit Food Stamps Food Stamps ofComblnsd 
July 1996 Benefll Benefits Senefits for 

For' a family of 4 July 1996 20 hrs/wklmo 

859 567 . S1,426 $16.58 
1,025 399 $1,424 516,56 

741 289 $1,030 511,98 
687 325 $1.012 $11.77 
711 298 $1,009 $11.73 
707 299 $1,006 $11.70 
632 365 S997 511.59 
642 349 $991 $11.52 
651 316 $967 $11.24 
621 325 $94.6 511.00 
617 326 5943 510.97 
565 377 $942 $10.95 
613 327 $940 $10.93 
563 352 $915 510.64 
497 383 S880 510.23 
527 353 $880 $10.23 
526. 353 5879 $10,22 
517 356 $873 $10.15 
514 357 S871 $10.13 
507 359 S866 S10:07'.· 
488 373 S861 $10.01 
498 361 $859 S9.99 
495 362 S657 59.97 
476 367 $945 59.63 
450 .391 584,1 SS.78 
469 370 $839 59.76 
435 380 5815 $9.48 
432 381 5813 $9.45 
300 511 5811 59.43 
421 385 $806 59.37 
414 392 S806 59.37 
418 385 5803 59.34 
410 386 $79S 59.28 
408 ~S6 5796 59.26 
407 389 $796 59.26 
390 394 $784 59,12 
382 396 $778 59.05 

raJ 005 

P.6 

Addltlona~ 

Monthly Cost/Case 
of Minimum Wage 
for 20 hours/week 
for 4.3 weeks/mo. 

SO 
50 
$0 
$0 
SO 
$0 
50 
SO 
$0 
$0 
$0 
$0 
$0 
$0 
SO 
SO 
SO 
$0 
SO 
SO 
SO 
$0 
SO 
SO 
$0 
SO 
$0 
$0 
SO 
SO 
$0 
$0 
SO 
$0 
$0 
50 
SO 
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State 

Oklahoma 
Florida 
Indiana 
Missouri 

. Georgia 
Kentucky 
West Virginia 
North Carolina 
Arkansas 
South Carolina 
L.ouisiana 
Tennessee 
Texas 
Alabama 
Mississippi 

Notes: 

F or Illustrative Purposes Only 

TABLE THREE: FAMILY OF FOUR 

The Ciffarenca Between the Minimum Wage and the 
July 1996 Monthly Maximum Benefits for a family of four 

/ 

Maximum Maximum Combined Effective Hourly 
Monthly Monthly AFDC and Wage Ra~e 

AFDC Benefit Food Stamps 'Food Sumps of Combinedi 
July 1996 Benefit Benefits Benefits for 

For a family of 4 July 1996 20 hrs/wklmc. 
380 397 S777 S9.03 
364 397 . $761 58.85 
346 397 S743 $8.64 
342 397 5739 58.59 
330 397 $727 $8:45 
328 397 S725 $8.43 
312 397 S709 $8.24 
297 397 $694 S8.Q7 
247 397 $644 $7.49 
241 397 $638 $7.42 
234 397 $63.1 S7.34 
226 397 $623 $7.24 
226 397 $623 $7.24 

$194 397 $591 S6.87 
144 397 $541 S6.29 

/ 

Additional 
Monthly Cost/Case 
of Minimum Wage 
for 20 hou1$/week 
for 4.3 weeks/mo. 

SO 
SO 
SO 
SO 
SO 
SO 
SO 
50 
$0 
$0 
SO 
$0 
SO 
$0 
SO 

1. This table uses the maximum monthly AFDC benefits' as of July 1996. States have more fl<:xibilily under TANF to 
determine benefit levels and may choose to provide higher or lower benefits than suggeste,j In this table. 
Food Stamp benefits have increased slightly since 7196 ($2 for a family of 3). 

2. The maximum food stamp benefit assumes 100% excess shelter, no child support. no medical deductions etc. 
3. The min. wage is currently S4.75 an hour but will ir,crease to $5.15 on 911/97. The tables use $5.15 as the wage 
4. While the number of hours required for single parent participation does not increase to 30 until FY 2000. only 20 

of those hours must be within the a,tivitiell described in Sec. 407. As a result states could place recipients 
in training for 10 of the 30 hours and not be required to pay the minimum wage for the 10 h.,un. of training. 

5. Families may receive less than the maximum benefit for· several reasons. While the table lists no 
additional costs for many states. it is likely that each state will have some cases in which 
food stamp benefits combined with TANF benefits would not meet, the minimum wage. 

/ 
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State 

Oklahoml!l 
Florida 
Indiana 
Missouri 
Georgia 
Kentucky 
West Virginia 
North Carolina 
Arkansas 
South Carolina 
Louisiana 
Tennessee 
Texas 
Alabama 
Mississippi 

Notes: 

For Illustrative Purposes Only 

TABLE THREE: FAMILY OF FOUR 

The Difference Between the Minimum Wage and the 
July 199& Monthly Maximum Benefits for a family of four 

/ 

Maximum Maximum Combined Effective Hourly 
Monthly Monthly AFOCand Wage Rate 

AFDC Benefit Food Stamps . Food Stamps of Combined! 
July 1996 Benefit Benefits Benefits for 

For a family of 4 July 1996 20 hrs/wklmc. 
380 397 5777 $9.03 
364 397 . $761 $U5 
346 397 $743 58.64 
342 397 $739 58.59 
330 397 $727 $8.45 
328 397 $725 $8.43 
312 397 $709 $8.24 
297 397 $694 $8.07 
247 397 $644 $7.49 
241 397 5636 $7.42 
234 397 $631 $7.34 
226 397 $623 $7.24 
226 397 $623 $7.24 

$194 397 $591 56.87 
144 397 $541 $6.29 

/ 

IaJ O!UL_ 

P.7. 

Additional 
Monthly Cost/Case 
of Minimum Wage 
for 20 houns/week 
for 4.3 weeks/mo. 

$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 

1. This table uses the maximum monthly AFDC benefits'as of July 199.6. States have more f1Elxibility under TANF to 
determine benefit levels and may choose to provide higher or lower benefits than suggested In thil. table. 
Food Stamp benefits have increased slightly since 7/96 ($2 for a family of 3). 

2. The maximum food stamp benefit assumes 100% excess shelter, no chile support. "0 medical deductions etc. 
3. The min. wage Is currently $4.75 an hour but will increase to $5.15 on 9/1/97. The tables U'3e $5.15 as the wage 
4. While the number of hours required for sin!;le parent participation does not increase to 30 until FY' 2000. only 20 

of those hours must be within the activities described in Sec. 407. As a result states could place recipients 
in training for 10 of the 30 hours and not be required to pay the minimum wage for the 10 hc.urs of trainin!;. 

5. Families may receive less than the maximum benefit for several reasons. While the lable li,;15 no 
additional costs for many states. it is likely that each state will have some cases in which 
food stamp benefits combined with TANF benefrts would not meeUhe minimum wage. 
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For lIIus1rative Purposes Only 

TABLE ONE: FAMILY OF THREE 

The Difference Between the Minimum Wage and the 
July 1995 Monthly Maximum Benefltsfor a family of I,hree , 

/ 

Maximum Maximum Combined Effective Hourly 
Monihly Monthly AFOCand Wage Rate 

AFDC Benetit Food Stamps Food Stamps of Combined 
State JUly 1996 Benefit Benefits Benefits for 

for a famUy of 3 July 1996 20 hnrlwklmo 

Florida 
Missouri 
Indiana 
Georgia 
North Carolina 
Kentucky 
Nest Virginia' 
~r1<ansas 
South Carolina 
,ouisiana 
'exas 
'ennessee 
uabama 
1ississippi 
'uerto Rico 

$303 
$292 
$288 
$289 
$272 
$262 
$253 
$204 . 
5200 
$190 
$168 
$185 
$164 
$120 
$180 

oles: ., 

$313 
$313 
5313 
$313 
$313 
$313 
$313 
$313 
$313 
$313. 
$313 
$313 
$313 
$313 
NA 

S616 $7.16 
$605 $7,03 
$601 $6,99 
S593 $6.90 
$585 S6.80 
$575 $6.69 
$566 $6.68 
$517 $6.01 
$513 $5.97 
$503 $5.85 
$501 $6.83 
5498 $5.79 
$477 $5.55 , 
$433 $5.03 
NA SO.OO 

Extended Page 4. 1 

P.5 

Additional 
Monthly CO$t/Case 
of Minimum Wage 
for 20 hourslWeek 
for 4.3 week$/mo. 

$0 
SO 
SO 
SO 
SO 
SO 
$0 
$0 
$0 
SO 
SO 
SO 
SO 

$10 
NA 

This table uses the maximum;'monthly AFOC benefits as of July 1996. States have more fiexlljlllty under TANF to 
determine benefit lellols and may choose to provide higher or lowe; benefits then suggested i" this tabl!!. 
Food Stamp benefits have increased slightly since 7196 ($2 for a family of 3), 
The maximum food stamp benefit assumes 100% excess $helter,ino child support, no medical deductions etc. 
The min. wage is currently $4.75 an hour but will increase tQ $5."5 on 911/97. The tables use $5.15 as the wage 
While the number of hours required for Single parent participation~oes not increase to 30 until FY 2000, only 20 
of those hours must oe within the activities described in Sec. 407:. As a resull states could plac:e recipients 
in training for 10 of the 30 hours and not be required to pay the minimum wage for the 10 hourI. of training, 
Families may receive less than the maximum benefit for several reasons. While the table lists no 
addi~onal costs fer many states, it is likely that each state will have some cases In which 
food stamp benefits eombined with TANF benefits would not meet the mInimum wage. 
AFOC benefits are calculated. by the Congressional Research ServIce, 

., 
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Record Type: Record 

To: Carole Kitti/OMB/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Question on the Ways and Means mark re: minimum wage 

Hi Carole -- I understand you're in charge while Larry Matlack is away. 
I'm sure you all are looking at the Ways and Means language. The way I read 
"Section 9004 Required Hours of Work" a state could: 

First subtract from the required hours of work the number of hours a recipient was in job 
search, vocational education, job skills, and high school; and 

Then, second, require only as many additional hours as needed for the recipient to work off 
the value of their TANF, food stamps, Medicaid, child care, and housing grant. 

This seems to me to be a serious undermining of the work requirement. Am I reading this 
correctly? 

Message Copied To: 

Bruce N. Reed/OPD/EOP 
Elena Kagan/OPD/EOP 
Diana FortunalOPD/EOP 
Emil E. Parker/OPD/EOP 
Keith J. FontenotlOMB/EOP 
Jeffrey A. Farkas/OMB/EOP 
Kenneth S. Apfel/OMB/EOP 



![flsaopt. wpd 

OPTIONS 

• Exempt from FLSA and/or related labor protection laws (doesn't help states 
meet minimum wage) 

• Allow states to count other benefits toward the minimum wage: 

• Medicaid 
• child care 
• housing 
• transportation 

• Weaken work requirements by allowing states to meet more of the work 
requirements through education or training 

• Exempt workfare from FICA/EITC, if necessary 

• Other options? 

Related Questions to answer: 

• 

• 

• 

Does the Ways and Means proposal permit states to count training toward ] 
the minimum wage only after they have exhausted the other device for 
meeting the minimum wage (counting other benefits)? 
Does the Ways and Means proposal remove protections for race, gender, ] 
disability discrimination? 
How easy is it for states to meet the 30 hour work requirement via training? 

P¥TII 



~ Diana Fortuna 
06/04/9705:34:16 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Bruce N. Reed/OPD/EOP, Cynthia A. Rice/OPD/EOP 
Subject: Draft language for Raines letter on FLSA 

Here is a shot at striking the right balance on FLSA language for the letter to the Hill. Please give 
both me and Cynthia any comments. 

The Administration strongly opposes the House Ways and Means Subcommittee proposal on the 
minimum wage and welfare work requirements. First, this proposal is beyond the scope of the 
budget agreement. This proposal was not included in the budget agreement between the White 
House and Congress and should therefore' not be included in the reconciliation bill. 

Second, the Ways and Means Subcommittee proposal would undermine the fundamental goals of 
welfare reform. The Administration believes strongly that everyone who can work, must work -
and that those who work must be paid the minimum wage, whether they are coming off of welfare 
or not. The House Ways and Means Subcommittee proposal does not meet this test. The 
Administration stands ready to work with Congress and states to discuss alternative proposals that 
do not undermine the minimum wage or weaken the law's work requirements. 



~ Diana Fortuna 
06/03/97 05:23:23 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettiWHO/EOP 
Subject: state charts on flsa min wage by tanf plus food stamps 

I sent you paper late yesterday that HHS wants to release showing how each state would fare in 
hitting the minimum wage, and Mary Bourdette is really pressing me to get this out. Have you had a 
chance to look at it? 

One incredibly major thing I left out: the brackets around certain text in the summary page shows 
text that DOL recommends dropping, and HHS has agreed we should drop. 
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LlIbnr Protectionland Welfllre Refllrm 
WilY' lind Mellns Subc(Jmmltlee on Human Resources 

Majority Proposal 

The House Ways & Means Committee's Subcommittee on Human Resources will mark up its 
portion of the reconciliation bill this Friday, June 6. Subcommittee Chairman Clay Shaw (R-FL) 
will include in his chairman's mark a provision that would: (I) declare that welfare recipients 
engaged in "workfare" "arc not employees for purposes of the Fair Labor Standards Act or any 
other federal law"; (2) require that they receivl: the minimum wage, although permit states to 
include the TANF grant, Food Stamp benefits and, most import:lnUy ,~ncush benefits inclUding] 
child care, housing and Medicaid in their calculation ofthe minimum wage; and (3) if welfare . 
recipients cmmot satisfy their work requirements bceau~e the minimum wage applies cven 
including all the benefits listed in #2, pcmlit the slates to count hours engaged injob search,job 
readiness activities, basic skills education, vocational education training, job skills mining, high 
school or OED completion to satisfy a welfare recipient's 20-hour work requirement. 

The Administration strongly opposes this proposal. 

The proposal is beY(lIId the ,cupe urthe budget agreement: This proposal was nol included ,,,,,
the budget agreement between thll White House and Cungrcss, Inclusion in reconciliation would 
vialll!e thl) terms of the agreement 

The proposal denies welfare reclphmts who work the fundamental protection of laws 
crelttlld by Congress to protect workeN. The proposol specifies thai welfare recipients 
working in public and nonprofit sectl'rs Arc not employees for purposes of the FLSA and other 
federal laws, 

• 

• 

Under this proposal working welfare recipients will be deprived of.the protection of IlIws 
addressing, among other things: 

• race, gender, and notional (lrigin discrimination; 
• discrimination on the basis of disability; 
- unsafe and unheallhy workplaces; 
- the minimum wage and child labor; 
- overtime; and 
- family and medical leave. 

Congress would give stlltes approval to segregate welfare recipients creating It supply of 

\ 
second class workers who could be subjected to unfair wages, unsafe workplaces. and 
discriminatory treaun(!llt. 
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• [b.equitablc: trcatnl~ndermincs the basic 1I0al and principle of welfare r"fonn -
n\oving individual rom welfure to real jobs that will allow them to brellk their "yolo of 
dependence and support their families. Failure to protect workinll welfare recipients from 

C~ubstandard working conditions, discriminlltion, and subminimum wageiflaces obstacles 
m the path to self·sufficicncy. ,-

Proposal does not include II mcc:hanlsm for enfon:lng tho minimuDl wage. Wbile n similar 
provision wus used under the prcvi(lu~ welfare law to ensure thaLworkihg welfifrc recipients 
were p"id tha e'fuivnlenl of the minimulTI wag~, ch gs-il~welfarc law inerellSC the 
likelihood (If enforcement problcm~. 

• 

• 

Onder the previous lowpt s could IIdjusl .. wolfar" recipient'S w(lrk: requirement to 
ensure that their well1 benClfits paid II)", minimum wage for the: num bc:.r of hours 
worked, Under current law, fedeml participation rates And work requiremc:nts reduce 
Slutes' abilit 0 make a ~hnilar adjustment in order to maet the minimum Wille. 

The lnendous increase in the number of welfare reclplent~ that mWit bl! plllCcd in work 
ae vities under the new law also increase~ pressure that could lead to complinnce 
d Ilicwtics. 

Counting noncash hcneOIS undermines the minimum WAge:: T posal allows States to 
count Medicaid, child care lind h(Ju~illg benefits towHrds t mimum wage. 

• Noncash benefits are not substitutes fuf "minimum wage. They can not be used 10 
covcr living ~xpenses. Instead the re provided 10 enable welfare recipients Ind low 
WIlle worke.rs rClfainjobsthat . I~"d to selfsufliciency. Mdkinll weUlue recipients 
choose between targeted be fits th,,' enable them to continuo; to _Ilk IIml Cilsh benefits 
to cover basic Ileccssitie. ·s incompafihle with the fundllmentalauols ofwelflll'ereform. 

• IllCludinl: the value noncash benefits towlITds pllyment "fthc minimum wago for 
welfure rceipients owers the cost of hiring welfllTc recipients relative to the cost of other 
low wage w(lrk s·- exacerbating th~ potontiul for displacement. 

• Stotes will fJ 3 strong incentive III reduce the value eftheir TI\.NF benctlls IUld their 
Food Sla. J) benefits since they can substitute dollar-for·dollar wilh Modicaid, housing, 
nnd chi! care for welflue reclplenUl who work. 

Fordng States to "ollnt "'''''losh b~ne 8 b a hllge IJdlllllll,tratlve burden. Under this 
proposal states will he Te'fuired to q llifyand traok the v"lu~ of Medicaid, child cure, and 
housing IISsiSl3nce (in additinn In e r.a~h ",cHare grant and food stwnps) pl'ovided to each 
working welfare recipient for duration of the period chnt the> nenelit .. a.·e roceived. 
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FROM: DONALD C. LUBICK lIe I-
ACTING ASSlSTANT/~CRETARY (TAX POLICy) 

SUBJECT: Taxation of Welfare-to-Work Programs 

DATE: May 28, 1997 

At a recent meeting regarding the Administration's efforts to address the issues raised by 
welfare-to-work programs, you raised the prospect of legislation that would exempt all welfare 
p~yments from federal taxation. This memorandum provides a status report on the Internal 
Revenue Service's (IRS) progress in analyzing the taxability of welfare-to-work payments. It 
also discusses certain issues that need to be considered regarding the proposed legislative 
solution. 

Status Report 

The IRS has adopted a two-pronged approach to determine the federal tax treatment of 
government assistance payments in the welfare-to-work context. First, the IRS is presently 
analyzing whether food stamp wage supplementation payments are exempt from tax under the 
Food Stamp Act of 1977. We understand that the IRS expects to reach a preliminary conclusion 
with respect to this issue very soon. 

Second, the IRS is analyzing the taxable nature of all other welfare-to-work payments 
under applicable sections of the Internal Revenue Code and the general welfare doctrine. Under 
the general welfare doctrine, government-paid benefits to welfare recipients are excludable from 
the recipient's income if the benefits are intended to promote the general welfare and are not. 
compensation for services performed. We understand that the IRS expects to generate two 
examples that would demonstrate the application of the legal principles embodied in the general 
welfare doctrine to specific facts and circumstances. These examples would be shared with all 
interested agencies. Moreover, as always, the IRS is willing to address particular issues that 
States or local governments have in the private ruling context. 

Proposed Lei:islation 

The legislative proposal to exempt welfare-to-work payments from federal tax raises 
certain tax policy and administrative concerns. The benefit of certainty provided to States by the 
proposal must be weighed against these concerns. 
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In particular, because welfare-to-work programs may operate differently from earlier 
forms of governmental assistance programs, a tax exemption of the fonner may have 

~ 003/003 

interactions with other tax and non-tax laws that did not arise under prior law and have yet to be 
fully considered. For example, in evaluating the proposal, one should carefully consider whether 
taxing welfare-to-work a ments, and thus treating such a ents as earned income fi ed 
income credit (EITe) purposes, would provide an overall benefit to States and welfare-to-
work recipients. Treating welfare-to-work payments as earned income for EITC purposes would 
provide a federally funded wage subsidy to welfare recipients that would more than offset the 
additional employment tax burden imposed on employers. Under the EITC, eligible workers 
effectively receive a wage subsidy equal to 36% (if they have one qualifying child) or 40% (if 
they have two or more qualifYing children) of their wages. States could use this wage subsidy to "I 
reduce the benefits they pay welfare recipients and/or provide greater assistance to recipients so J 

\ 

that they can become financially independent. Of course, the proposal cou. ld be modified so that 
welfare-to-work payments would be exempt from tax but would nonetheless be treated as earned 
income for EITC purposes. Such a proposal, however, would be costly. 



Tentative Minimum Wage Provision 
May 27,1997 

P02 

1. Cla.rify· that workf8IC participants in the public and nonprofit sectors are not employees 
for purposes of the Fair Labor Standards Act or lilly other federal law. 

2. However. states may not require recipients to participate in workfare for a. number of 
bours greater than the welfare boneflts package divided by the appropriate minimum 
wage. 

• 1n conducting the hours-of-work computation, states must count cash and 
other benefits IUlder Title lV -A and food stamps. 

• Stlltes llUIy count Medicaid, child care, and housing benefits (for the 
purpose of valuing Medicaid, the Secrt.'Wy ofHHS must publish an annual 
table of the in,urance value of Medicaid coverage for families of various 
sizes. The Secretary may includo geographical variations in her table), 

• States may (in additIon to the step above) satisfy any remaining hours oftbe 
work. requirement by coWiting Job search, job readiness activitIes, basic 
skills education, vocational education training, job skills training, high 
school or GED completion. None of these additional activities would be 
subject to the Fair Labor Standards Act. 

Example: The State ofFrecdonia has Ii min imum wage of $6 per hour. and a typical 
family receives .$400 in cash welfure and $200 In food stamps per month. The current 
work requirement Is 30 hours pt:r week or 120 hours per month. Bo:c~u3e the value of the 
welfare benefit package ($600 in cash plus toad stamp:!) is not enough to cover the 
minimum wage ($6 times 120 hours. meaning the package ·pays· $5 per hour), the Stale 
has three choices: (1) count other benefits (such as child care, housing. or MedIcaid) in 
calculating the total welfare benefits package; (2) satisfy the remainini: 5 hours of work 
required per ..... ·c:ek· through education and training activities listed above; or (3) some 
=binal1on of(1) and (2). 

'S6oo in basic b,,·nefItS divided by the rninituum wage of':56 e'!Uals 100 hours o(wor~ PH' ""ond:> payable 8' the 
minlrnum Wllie. le.!vlJli a remainder of20 hout'8 per rno:'1th or S houri. per week. 

(\t~lltJniniawm...,~. wpd 

. ". 
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(b) WORK rCjlstrants and their families would be treated as AFDe recipients with respect 10 
Medicaid eligibility, i.c •• they would be ca1egorica1ly eligible for Medicaid (pending 
implementation of the Health Security Act). Persons who left the WORK program for 
unsubsidized employment would, as with former AFDC recipients, be eligible for transitionaJ 
Medicaid. 

(e) 

(d) 

(e) 

(g) 

(b) 

34. 

Persons in WORK assignments would be subject to FICA taxes. States would be required to 
ensure that the wrrc:spoDdlng employer conUibution for OASDl and HI was made. ehher by 
the employer or by the entity administering the WORK proiram (or through another method), 

Earnings from WORK posltlons would DOl be mbject to tax, would DOt be treated IS earned 
income or included in adjusted gross income for purposes of calculating the Earned Income 
Tax Credit. and would DOt be treated IS qualified wages for purposes of the Targeted Jobs 
Tu Credit. 

The employment of pafdcipants under the WORK program would DOt be subject to the J 
provisions of any Federal or State llnemployment compensatJon law. 

To the extent that a State workers' compensation law were applicable, 'WOrkers' compensation 
in accordance with such law would be available with respect to WORK participants. To the 
extent that such law were DOt applicable, WORK participants would be provided with medical 
and accident protection for OlHitc injury at the same level and to the same extent as that 
requlred under the relevant Swe woBen' COmpensatioD statute. 

WORK program funds would DOt be available for coDbl'butlons to • retirement plan OD behalf 
of any panicipant. 

With respec:c to the distn'bution of child support, WORK panicipaDts would be treated exactly 
as individuals who had reacbed the time limit aDd were working in unsubsldized jobs meeting 
the minimum wort ltaDdud. In lnstance:s In whidl the WORK participant were receiving 
AFDC benefits in addition to WORK wages, c:bild support wouJd be treated just as it wouJd 
for any other family receiving AFDC bencfits (geocraIly, • $SO pw-througb, with dlc IV-A 
qency retaining the remainder to oftict the cost of the supplcmcntal AFDC benefits). 

SUPPORltVE SERVJcESiWORXER SUPPORT 

SpeclfiCJ1loot 

(a) States would be required to guarantee child care for my persoD in • WORK assignment. as 
wilh lOBS program parti<lpants under c:urrenl law (SectIoo 4lI2(g)(1), SocIal Security Act). 
Similarly, Swes: would be maDdated 10 provide other work-related supportive services as 
_ed for partlcipllion in Ibe WORK program (as with lOBS parti</paDIs, Section 4lI2(g)(2), 
SocIal Sec:urlty Act). 

(b) S_ would be permitted to make oupportivo servk:a available to WORK particlpaDts wbo 
weco eogaied in approved educ:atlon .... traiDlng actIvid .. In addill<m ro a WORK ass/gllment 
or OCher WORK program activity. In other wotds, a Stale CDUId. but ...... d DOt be RqUited 
to, provide child cue or «her supportive savices to eaahle • WORK participant to, for 
example. also take • vocational educatioD COW'Ie at • community collcgo. 

3S 
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(f) In localities in which cbe wqu program was adm1nlstered by an entity other than the rv-A 
I&COCY. lb. IV,A I&COCY would stili be rapomlbl. for AFDC bcoefi~ '" families d=lbed 
In 10(d). StaIe$ would DOt be permitted '" distinguish bccw ... ",eb families IDd oIher AFDC 
recipients with respect to tho dctennlnatiOD of dlgibUity and calcu1llioD of benefits-8tatcs 
could oot apply • Itric:ter staDdard or provide I lower levd of benefits to perIODS on the 
waiting lilt. 

31. HOURS.OP WORK 

SpecifieatlQQJ 

(I) S_ would have lb. ficxibUity to d_ !he number of houri for each WORK 
assignment. Tho number of boun for a WORK asslgtuncnt could vary depending OD the 
nature of the position. WORK assignmentS would have to be for It least an .venae of 15 
hours per week dutiD& • month and for DO more thaD an avtnBe of 40 boun per wccl: during 
• month. 

Each State would be required. to the extent possible, to set the hours and wage rates for 
WORK assignments lOch that the wages from I WORK assignment represented 11 least 7S 
percent of the total of me wages and AFDC benefits received by • WORK' participant. This 
would be • State plan requirement. 

32. EARNINos SUPPLEMENTATION 

SpecjficatiQM 

<a> In instances in which the famlly Income of an individual who bad reached the time limit and 
was working In either I WORK assignment or au UD$ubsidizcd Job that met the minimum 
wort standard was DOt equal to the AFDC benefit for I family of that size, the individual and 
blslher family would receive an AFDC benefit IUfficieot to leave the family DO worse off than 
I family of the same size that was on AFDC and had DO earned Income. 

(b) With "'peel to di&iblllty IDd beoefit de<ermimtlo .. AFDC bettdu. for families d=lbed In 
(a) above would be ideml.cal to AFDC benefits for petBOIIS who hid DOt reached the two-year 
time Ilmlt, exccp~ that the supplemental AFDC beDcfit would DOt be idju.sted up due to failure 
CO wort die set number of bowl for a WORK assignment. 

(c) The work expense disreprd for the purpose of calculatlng any supplemental AFDC bc:ocfit 
. would be let at the same level IS the ltaDdanf $120 wort: eqlense disregard. States which 
opted for morc generous camings disregard policies would be permlUed but DOt required to 
apply these policies to WORK WIles. 

33. fiRATMENT OP WORK WACJBS WlIH REsPECT 1'0 BENEPll'I AND TAXES 

SpeclfiC!!lIoD!I 

". (I) Except u oIherwise provided In these aPcc:m-. wages from WORK wi&=cota would 
trca1cd as earned lnoomo with respect to Peden) and FederaJ~ wistancc programs other 
tlwt"AFDC (e., .• food atamps. SSI. Medicaid, pUblic attd Sec:tlnD 8 bousln&). 

34 
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ity to participate in the program 

f aball assure that wages will be 

the participant and may provide 

.9 atlpenda. 

!eney shall garnish subsidized 

.ieS in connection with a nOD

.patlon in the program under this 

, to the State agency administerinq 

~er part D for distribution as a 

~n accordance with the provisions 

lrovide, If, with respect to an 

La. the program under thi .• 

Lotion over the child support 

that hours of participation in 

1 a reasonable baais, be credited 

-due child support owed to such 

ldual. 

~ an application approved under 

for carrying out the program 

tion in any fiscal year, up to 10 

amount. available to it for Buch 

lon Ik)12) and (1)12) of aection 
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403. The State shall be entitled to so much of such amount 

as equals the percentage specified in se~tion 403(k)(1)(A) 

multiplied by its expenditures necessary to carry out its 

approved application. 

"(8) A State may include, as expenditures necessary to 

carry out its approved application, amounts expended for 

stipends, wage subsidies, supportive services, training, and 

administrative costs of the State agency directly related to 

the program under this subsection.-. 

SEC. 207. FEDERAL TAX TREATMENT OF WORK. REMUNERATION. 

(a) Work Remuneration Ineligible For Earned Income Tax 

Credit.-- Subparagraph (8) of section 32(c)(2) {defining earned 

income for purposes of the Earned Income Tax Credit} of the 

Internal Revenue Code of 1986 is amended by striking -and- at the 

end of clause (ii), by striking the period at the end of clause 

(iii) and inserting in lieu thereof -, and-, and by inserting 

after clause (iii) the following clause: 

-(iv) no amount of remuneration received for services 

provided in a WORK position to Which the taxpayer was 

assigned under Part G of title IV of the Social .security Act 

shall be taken into account.-. 

(b) WORK Remuneration Ineligible for Targeted· Jobs Tax 

Credit.--Section 51(b) .(defining qualified. wages for purposes of 

the Targe.t.ed Jobs Tax Credit) of the Internal Reve~ue Code of 
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1986 1s Amended by inserting after paragraph (3) the following 

new paragraph (4): 

-(4) Special Rules for WORK PositioDS.--

M(A) Qualified WageB.-~No amount of remuneration 

received for services provided in a WORK poSition to 

which an employee WAS assigned under Part G of title IV 

of the Social Security Act shall be treated as 

qualified WAges. 

M(8) Qualified First-Year WAg8s.--The I-year 

period described in paragraph (2) 1s determined without 

regard to the period in which the employee provided 

services in a WORK position to which the employee was 

assigned under Part G of title IV of the Social 

security Act.-. 

(e) WORK Remuneration Not ·Subject To FUTA.--Sect!on 3306(b) 

(defining wages for purposes of the federal unemployment tax) of 

the Internal Revenue Code of 1986 is amended by striking ·or- at 

the end paragraph (15). by striking the period at the end of 

paragraph 16 and inserting in lieu thereof ., or-, and by 

inserting after paragraph (16) the f~llowing paragraph: 

-(17, remuneration paid for services provided in a 

WORK position to which the employee was assigned under Part 

G.of title IV.of the Social ·Security Act.- • 

." _ .. _---._-. 



295 

104 

(d) WORK Remunermtion Excluded From Gross Income.-- The 

Internal Revenue Code of 1986 is amended by redesignating section 

137 (containing certain cross references) as section 138. And by 

inacrti"ng aftar section 136 the following section: 

·Section 137. WORK Program Remuneration.-- Gross income 

shall not include Any remuneration received for services provided 

in a WORK position to vhich the individual WAS assigned under 

Part G of title IV of the Social Security Act.-, 

TITLE III - CHILD CARE 

SEC. 301. CHILD CARE FOR JOBS AND WORK PROGRAM PARTICIPANTS AND 

AT-RISK FAMILIES. 

(a) GUArantee While in WORK or JOBS Program.-- (1) Section 

402(g){1)(A){i)(I) of the Act is amended by Btriking out the 

semicolon and inserting in lieu thereof -(including employment 

under part G, or other required activities under such part);-. 

(2) Section 402(q)(I)(A)(i) of the Act is amended--

(A) by striking out -{includ,ing participation in a 

program that meets the requirements of subsection ,(a) (19) 

and part (F»-, and 

(B) by 'striking out -approves the activity- and 

inserting in lieu thereof -approves the activity as part of 

'the individual's employability plan under part F (regardless 

of' whether resources are available to 'provide other services 

or pay for other activities'to carry'"out. such plan)-.' 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: Re: proper taxation of workfare benefits I]b 

I don't want expectations to get out of hand on this. If the workgroup (what work group?) wants 
to study it, fine. But in the meantime we should make our policy very clear, I think. Don't you? 
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TO: 
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SUBJECT: 

THE WHITE HOUSE 

GENE SPERLING 

EMIL PARKER .ft-~ 
FLSA meeting 

WASH INGTON 

At the 4:00 FLSA meeting there was a strong consensus that the Administration should take a 
firm line regarding the application of the minimum wage to workfare participants (welfare 
recipients required to work in exchange for their grants). John Podesta was especially animated 
on the point; he was convinced that the governors' position was untenable and tantamount to 
reintroducing indentured servitude. 

Republican proposal 

Ron Haskins has circulated a draft of the minimum wage "fix" (see attached) to be included in 
Shaw's Human Resources reconciliation Chairman's mark next week. The proposal is actually 
more problematic than anticipated. 

Part one would exempt workfare participants in the public and nonprofit sectors from not only the 
FLSA but also all other Federal laws, including the Occupational Safety and Health Act and 
antidiscrimination legislation. Denying OSH Act protection to workfare participants does not 
appear to be defensible from either a policy or a political standpoint. It is not clear if this 
provision would repeal the section of the welfare bill that explicitly applies a number of 
antidiscrimination laws to welfare work programs. To the extent it does, it will provoke the ire of 
an entirely different constituency. 

Part two of the proposal purports to apply the minimum wage to workfare programs (although 
not the enforcement provisions of the FLSA). This minimum wage requirement is, however, 
wholly bogus. States would be allowed to count not only food stamps (which is allowable under 
current law; see attached USDA guidance) but also other noncash benefits, including Medicaid, 
child care and housing assistance. It is difficult to imagine many cases in which the combined 
total of all means-tested benefits (e.g., WIC or even Head Start could conceivably be included) 
divided by the number of hours ofparticipation--20 per week--would not equal the minimum 
wage. This provision raises serious equity considerations. Private or public employers who offer 
health insurance are not permitted to count this toward the minimum wage and, generally 
speaking, child care and other benefits also cannot be included in compensation for purposes of 
the minimum wage. Apart from the policy concerns, the provision would also be an 
administrative ordeal for HHS, which would be forced to calculate the insurance value of 
Medicaid for families of various sizes (and possibly the value of on-site child care and other 
services as well). 
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The final aspect of provision two, allowing States to count more hours of job search, education or 
training toward the work requirement, is not as troubling as the rest of the proposal and might 
form the basis of a fallback position (Elena objected to any weakening of the work requirements, 
but no one else shared her view). 

The 4:00 group was in agreement that the Republican approach as a whole was unacceptable and 
that the Administration should not, at this point, signal any willingness to negotiate--"people 
working should be treated as workers, and that means the minimum wage." 

Offering a compromise on FLSA at this point would be especially premature, given that 1) 
some moderate House Republicans are apparently eager to avoid a minimum wage battle; 2) 
the extent of Senate Republican interest in unclear; and 3) an FLSA provision might well be 
subject to a Byrd rule challenge in the Senate on the grounds that it has no effect on 
mandatory spending. 

Treatment under tax laws 

According to IRS staff, under current tax law, ifincome is subject to income tax, it is aiso, 
generally speaking, subject to FICA and FUTA tax and qualifies as earned income for 
purposes of the EITe. The Internal Revenue Service is currently working on a revenue ruling 
which will consist of two realistic examples of work activities under T ANF (based on information 
provided by llliS and DOL). Under one example the payments to the participant would be 
considered taxable income; under the other they would not. The examples should be ready for 
review internally within two weeks. Both examples may address workfare-type activity, since 
earnings from subsidized private and public sector employment should fairly clearly be considered 
taxable income. 

There was also some discussion of the treatment of workfare under other laws, notably FICA, 
FUT A and EITC. Governors have expressed concern about the potential fiscal burden of FICA 
taxes. Both the employee and employer share of FICA could, however, be effectively deducted 
from the welfare benefit in many cases; there would still be the added administrative responsibility. 

Elena Kagan had earlier proposed making a compromise offer to Democratic governors--FLSA 
would apply but FICA and EITC would not. Elena has repeatedly attempted to concede on the 
FICA issue, in part because she believes, mistakenly, that under the 1994 Administration welfare 
bill public jobs would not have been covered by FICA (see attached). 

There is a fairly strong policy argument for applying FICA to workfare activities. Women who 
spend long periods out of the workforce and/or working off the books (e.g., as domestics) can 
have difficulty accumulating the 40 quarters of work needed to qualifY for Social Security. 
Treating workfare participation as covered employment for purposes of Social Security could be 
quite advantageous in the long term to some recipients, even if it reduced their current income. 



,. 
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On the other hand, a good case can be made for a FUT A exemption; it is not clear that time in 
required activity should allow a participant to accrue unemployment benefits. Current law in fact 
includes a FUTA exemption for "work-relief' and ''work training" programs; a legislative change 
might not be necessary. 

While State preferences concerning FICA (and FUT A) are clear, the same cannot be said for the 
EITC. Making the earned income credit available to workfare participants would generally 
increase their standard of living but might reduce the incentive to move into unsubsidized 
employment. Indeed, this was the rationale under the Administration's 1994 welfare bill for 
denying the EITC to persons in public jobs. There was, however, no time limit on subsidized 
employment in that legislation, whereas the 1996 welfare law sets a five-year time limit on 
assistance, and States are permitted to set shorter limits on assistance in general and on subsidized 
employment in particular. For example, a State could limit participation in subsidized jobs to 6 
months at a time and 12 months in a lifetime. Availability of the EITC would allow a State to 
reduce benefits and still leave the family of a workfare participant better off than the family of a 
recipient who was not working. Enhanced Federal spending would seem to be the other major 
countervailing consideration. 

Administration strategy reo tax treatment 

The IRS may well determine that workfare activities that are virtually indistinguishable from 
standard paid employment (e.g., no training component, substantial benefits accruing to employer) 
are subject to all Federal tax laws, while workfare activities that are a blend of training and work 
might be exempt. At the very least, it is advisable to wait for IRS to arrive at a position before 
announcing an Administration stance on the matter. This is particularly true because it is 
unclear whether announcing a FICA exemption would generate much goodwill among 
Democratic governors. Emily Bromberg ofIntergovernmental Affairs thought it would not (since 

. the governors are primarily concerned about FLSA). A bipartisan letter from the NGA Executive 
Committee on the FLSA (and perhaps related) issues may be forthcoming. In any event, the 
decision on tax laws should be the product of considered thought. Mark Mazur suggested to 
Elena that a joint NECIDPC process be initiated to resolve the workfare/tax question; she has not 
responded (to my knowledge). 

cc: AL, MM, KW 
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Tentative Minimum Wage ~vision 

May 27, 19~ 

1. Clarify that workfare participants in the ~: and nonprofit sectors are not employees 
for pwposes of the Fair Labor Standards Act Ol' any othel\fedetal ta",-

" 
2. However, states may not require recipients to participate in workfare for a number of 
hours greater thim the welfare benefits package divided by the appropriate minimum 
wage. 

• In conducting the hours-of-work computation, states must count cash and 
other benefits under Title IV -A and food stamps. 

• States may count Medicaid, child care, and housing benefits (for the 
purpose of valuing Medicaid, the Secretary ofHHS must publish an annual 
table of the insurance value of Medicaid coverage for families of various 
sizes. The Secretary may include geographical variations in her table). 

States may (in addition to the step above) satisfy any remaining hours of the 
work requirement by counting job search, job readiness activities, basic 
skills education, vocational education training, job skills training, high 
school or GED completion. None of these additional activities would be 
subject to the Fair Labor S~ards Act. 

Example: The State ofFreedonia has a minimum wage of$6 per hour, and a typical 
family receives $400 in cash welfare and $200 in food stamps per month. The current 
work requirement is 30 hours per week or 120 hours per month. Because the value of the 
welfare benefit package ($600 in cash plus food stamps) is not enough to cover the 
minimum wage ($6 times 120 hours, meaning the package "pays· $5 per hour), the State 
has three choices: (1) count other benefits (such as child care, housing, or Medicaid) in 
calculating the total welfare benefits package; (2) satisfy the remaining 5 hours of work 
required per week· through education and training activities listed above; or (3) some 
combination of (1) and (2). ' 

'$600 in basic benefits divided by the minimum wage of$6 equals 100 hours of work per month payable at the 
minimum wage, leaving a remainder of 20 hours per month or S hours per week. 

r\tentminimumwage.wpd 
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I Mak~ng Workfare Work 
The Clinton Administration has ruled that' Fed- ' 'But the 

eral law requir'es suites to pay welfare enrollees in' 
worklar.nlots benefits at Ieastequal to, the miili' 

" mUD:! wage", The ruling is, correct legaUjri Bufit 'also: 
~ . threatens states by raising the cost of each work-

, , ' alternative, to' private'Sector fobs. The dang~( )s" 'the 
:S:!hat some states wilFcut families off welfare rather ",',' ',' 
';~thanpay"out higherbeneflts. Unles~ Congress' frr~~d~C;;~g~~~:! Clil'l;~9':% 
r~ makes imaginative adjustm'ents, the decision could, u 
'~domany welfare ·,,'nraUees iliore harm, thim' good. ': ~"'\J1e,u irl~~:~'~~~c;~i~:fJ}'~ 
,; .. ;:;~Vnder the 1996w~lfarelawi stateS must pUt a', a 

,,' rismg'percentage of welfare enrollees to work, first ' 
i ,,.for at' least ,20, hours a week and,ev.entuaHy for 30, 
',hours a week, The states will place as manyeriroll' 
,ees : aii' possible in private-sector jobs,·which.'are', 

,,' already required to pay at least the minimum wage . 
. . But states will also create workfare slots for enroH; 
, ees who cannot find other work. These are likely to 

,be odd jobs, like cleaning, parks or monitoring 
, ,school playgrounds,· th1it welfare enrollees would 

, " 'perform in exchange for benefits. 
. Once states are required to put at least half of 

"their enrollees to work at a "wage" of at least $5.15 
. an hour, the costs will rise abOVe today's outlays for 
welfare. Cash-starved states may decide to save 
money by raising eligibility standards, in effect 
booting families off welfare, rather than finding 
thelD work. Another danger is that workfare at 
minimum wage will prove an attractive alternative 
to private employment. ' 

Most states would solve the problem by paying 

jobs, not 40 oelrce,nt1e!;s; 
'; The Administration rk:~~~J~hPU:!~~; , cal' meddling when it' b 

I ' workfare participants less than the minimum wage. 

proposal by the Governor of for no apparent 
reason other than to aid organized labor's effort to 
scuttle the reform. Critics attribute the same politi
cal motive to its workfare ruling. But whatever the 
motive, Mr. Clinton's decision about workfare ap
pears legally sound. It is up to Congress to rewrite 
the laws so that states can offer a combination of 
wages, other benefits and tax credits that make 
workfare an adequate temporary refuge without 
making it a permanent way of life. , 

'-,---~ ---~,--:-==::::::::::::::::::::::::::====:::::=J 
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1. Clarift that workfar~ participants in the public 1I1Ic1 nonJirofit sccto~ar§O!)mployees 
for purposes of the Fair Labor Standards Act or My olber federal law. 

2. However, states may, not requIre recipients to participate in workfare for 8. numher of 
bours greater than the welfare benefits package divided by the appropriate minimum 
wage. 

~ In conducting the hOUCli-of-work computation, states must count cash and 
other benefits under Title IV-A and food stamps. 

• Stlltes may count Medicaid, child care, and housing benefits (for the 
pUIpose of valuing Medicaid, the Secrl.'!JU'y ofHHS must publ ish an. annual 
table of the insurance value afMcdicaid coverage far families of varia us 
sizes. The Secretary may includo geographical variations in her table). 

• States may (in additIon to the step above) satisfy any remaining h01lrB oftbe 
work. requirement by countingJob search, job readiness activitles, basic 
skills education, vocational education training, job skills training, high 
school or OED completion. None of these additional activities would be . 

.. ... subjectto the FaJi- Labor StandardS Act. ' .. '. .' . .'. ... , 

Example: 'The Slate of Free doni a has II minimum wage of 56 per hour, and a typical 
family receives $400 in cash wellilre and $200 In food stamps peT monlb. The current 
work requirement is 30 hours per week or 120 hours pcr month. Because the value of the 
welfare benefit package ($600 in cash plus food stamps) is not enough to cover the 
minimum wage ($6 times 120 hours. meaning the package "pays· $5 per hour), the State 
has three choices: (I) count other benefits (such as child care, housing, or MedIcaid) in 
calculating the total welfare benefits package; (2) satisfy the ,remainin~ 5 hours of work 
required per week" through education and training activities listed above; or (3) some 
COIllbinalion of(1) and (2). 

"8600 in basic.b.nefrts divided by the minimum "'age arlo e~ais 100 hours of':o!fper;';ondJ payable 8t Ihe 
minimum wose, luvlJli a ~m.mder 000 hoUt1l per montll or 5 houMI por week. 

.r, :, 

r\tlOQtJninimumwB.iC.wpd 
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today they will not receive $1.5 billion in US assistance unless they implement a law requiring a balanced 
budget. Albright also told NATO ministers today that the threat of war remains and that NATO's task in 
Bosnia is far from completed. 

Meanwhile, international envoy to Bosnia Carl Bildt said today that the Western allies should keep 
a peacekeeping force in Bosnia beyond the June 1998 deadline for withdrawal. Speaking to reporters 
at the NATO meeting in Portugal, the outgoing envoy did not say how large the force should. be or how 
much longer it should stay. Some NATO ministers have suggested the possibility of extending the 
deadline, but US officials have not expressed support for the idea. Bildt also told reporters a firm 
declaration would be adopted by the NATO ministers after meeting with Bosnian leaders. Bildt said the 
declaration will be "a very strong message to the Bosnian parties that they have to do more." 

Also, diplomats are saying today that the US, Britain, France, Germany and Russia have agreed 
on a successor to Bilt: Spanish Ambassador to the UN Carlos Westendorp. An announcement was 
expected later today. 

~ 0 GOP To Join Governors In Fighting Wage Requirement FQr Workfare. Republicans are planning a 
move aimed at superseding a Clinton Administration decision that minimum wage should be required for 
welfare-to-work programs. As lawmakers prepare to craft reconciliation language based on the budget 
resolutions and the balanced budget agreement wtth the White House, GOP sources on both sides of 
Capitol Hill said lawmakers will seek to reverse the Clinton directive on paying minimum wage for 
workfare. Characterizing the Clinton decision as '1he Administration's payoff to big labor," a Senate GOP 
leadership source said the requirement "has been met with a chilly reception on the Hill and out in the 
states. It is a mandate that is simply unaffordable, and it torpedoes efforts to get people off the welfare 
rolls and into work." The source said Senate Republicans plan to work with Rep, Clay Shaw, whose 
House Ways and Means labor subcommittee will be drafting reconciliation language on the issue. In 
addttion, the source said, "we believe that in working with the governors bipartisanly - along with 
Republican governors, [Gov.] Lawton Chiles (D-FL) is one of the most prominent opponents of this 
interpretation - we will be able to create a structure that would get us past this" minimum wage 
requirement. 

An aide to Shaw added: "This is something where we are hearing from govemors on all sides. It's 
something where states feel very strongly and they're coming to us and saying, We really have made ., 
some succeSsful programs work, and this could just ruin everything by forcing us to shut down a lot of 
programs because we have to spend more money on paying these folks" who participate in workfare. 
The source said Shaw disagrees with the Administration's directive because, "if you're getting a benefit," 
such as cash assistance, food stamps or Medicaid coverage, '1hat should be counted as part of your 
wage. The counter-argument WOUld, of course, be that these people are working, so they should be 
getting the minimum wage. Well, the real tty is that many of them are going to be making more tnan the 
minimum wage, when you calculate in all of these benefits. And we really don't want to make these 
community service projects - or these welfare-supported jobs - better-paying than the real world." 
Therefore, the aide said, Shaw's "most likely" move will be to draft reconciliation language "allowing states 
to calculate alilhe benefits in determining the minimum wage." The aide said Shaw remains undecided 
on which benefits should be counted, and how much weight each should carry, but benefits like food 
stamps and Medicaid should count as part of welfare-to-work income. 

Although the reconciliation markup schedule remains in flux -likely to be determined early next week 
by House leaders - the aide predicted a partisan committee discussion when the issue is considered. 
Said the aide: "Among Republicans on the committee, we have a lot of support. With Democrats, I don't 
think so." 

o Mixture Of Banking Concerns Re~iiloriresolvecr~SCo~itte~ Prepares For Action. The House 
Banking Committee is expected to near from rleasury Secretary Robert Rubin next Monday on the topic 
of financial services reform. As theiiidustry and legislajors move toward allowing banking, securities; 
and insurance firms to compete with ',each other, still' uhres~~ed' is the issue of whether to allow 
affiliations between banking and oorhli1!lrcial firms. In annQyncing its financial services modernization 
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MEMORANDUM April 16. 1997 

SUBJ!!CT: Fair Labor Standards Act Cov4!rage of Workfare Participants 

AUTHOR; Vmce Treacy 
Legislative Attorney 

Tb.e imposition of mandatory work requirements by the 1996 Welfare 
RcforI1 Act has prellented a queation concerning the applieability of wa.ge and 
hour standarda to individual; reeeiving assistance. The Act replaces the aid (or 
familil!B with dependent children (AFDC)prograDl with a new system ofblocl<: 
grants to states for Temporar,y Assistance fol' Neeqy Families (TANF). Personal 
~spo)J.Sibility and Work Opporturuty Reconciliation Act of 1996, Pub. L. No. 
104.-1£'3, §lOa, 110 Stat. 2105, Aug. 22, 1996. 

The new program reqtUreS states to place some recipicnta in work activities. 
To bf! counted as engaged in work, the tecipiallt mWlt engage in Ull8Ubaidi"ed 
emplo:~ent, subsidized public or priyate Il!ll:1ployment, work experience.~n-the
job nainingj job search 6Ild job readine"l1 8Ssistance,l!:0mmullity service 
prOgrlWla, //vocational Il!ducational training, job skills trmniug or Qdu~tion 
db·ectly rmAted to emploYIllent,lsatisfactory attendance at secondary school, ot" 
provtsion of child. care servlei!s to en individual who i~ participating ill a 
commllnity service progrllm. 42 U.s.C. § 407(d)(Supp.1997). In general, 
recipi,mtB who are required to engage in work activities in exehange for beIl~fits 
are often called workf'llTe participants. 

With the new TANF program slated to go into mandatory effect on July 1, 
1997, the question of application of the Fair Lttbor Standards Act (FLSA> to 
workfare participants haa Brisllll. The Clinton administration bas indicated that 
welfare recipients who muit porlicipate in local workfare programs to receive 
b"Defita should be covered by the FLSA. Administration a.dmor Gilne Sperling 
said on March 17, 1997, that the White House is continuing to review federal 
labor law tc determine whether welfare recipients who· IOuat work for their 
beneti.ts are covered by the law. Daily Labor Report, MAr. 18, 1997. 
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The Fm Labor Standards Act requites all covered employers to pay c~erecF' 
employees the requisite minimum wage, as weU as one-and-one-halftimea their 
regular rate of pay for overtime hours in el<ce.as oC 40 in a workweek. The Act; 
al80 prohibits oppreasive c:bild lobar, requires equal pay for equal work by men 
and. women, prohibita tetaliatioll against employee8 for filing eomplaints, and 
requirlls all covered employers to maintain employment records. 29 U.S.C. ii 
201·219. 

Under the FLSA, the term "employee· ie expressJ,y defined as "any individual 
employad by an emploYllr." 29 U.S.C. § 20S(e)(1). The tenD. 'employ" means "to 
suffer or permit to work.' 29 U.S.C. § 203(g). An "employer' includes "any 
peraOIl acting directly or indirectly in the interest of an employer in relation to 
an emi?loyee IWd includes a public u.gmcy. • ... 29 U.s.C. § 203(d)(emphasis 
8uppli'Id). The statutory definition i8 "broad and comprehensive in order to 
accomplish the reltledial purposes of the Act." Secretllry Of IAbor tI. Lauritzen., 
835 F:2d 1529, 1534 (7th Cir. 1987), 

Tbe Supreme C,ourt h88 held that, in defining the term "employee," 
Congr'18s ordinarily means an ai"ney law definition unlesa it clearly sta.tea, 
otherwise. In the FI.8A, howevllr, Congru! defined the term 'employ· as "to 
IlUffer or permit to work." The Court found thllt the 'striking breadth" of this 
defini1 ion h88 stretched the meaning of 'employee" under the FLSA to cover 
80me ]l8l'tiee who might not qualify 8.8 employeeQ under ma.ily other statutes by 
virtue of the strict application of agency law principles. Nationwide Mu.tual 
ll'Ulurt!ru;e Ca. II. lJaTder<, 601 U.S. 318 (1992). 

Moreover, und€<r the Chatlron doctrine of judicial deferral to an agency's 
interpretation of II- statute which it admjnisters and eniorce.J, the courta have 
given great weight to Depart:mant of Labor interpretations under the FLSA. 
Au.er Ii. Robbln8, 117 S. Ct. 905, citing Cher;rrm. U.S.A I). Natural RClIQllrcetr , 

lJe{enlle Council, 467 U.S. 837, 842-43 (1984). The Department of lAbor may 
provtrlie guidance to employers and employees concerning application of FLSA 
Gtandnrds to workfare programs, but CoUI:f888 hIlS not required it to provide 
guidsllcoe for the TANF program. In 1985, by contta.st, Congress directed the 
Department to issue regulatioul! covering public eector volunteers within four 
months. P1Jb. L. No. 99-150, § 4(b), 29 U.s.C. § 203 note, !;I9 Stat. 790, Nov. 19, 
1985. . 

.As interpreted by the Department of Lobor and the courts, the word 
, "empl'lyee" is not defined ill wrms oC conventional dictionary definitions, nor in 
terms of the cODJ.lllon law concept oC employee, bu.t rather all the baaie oC the 
underlying economic realities of the relationship between the individual8.lld the 
emplcyer. Goldberg I). WhitaA:er HoU-IJc Coop., 366 U.S. 28 (1961). The 
Dep8.l·tment therefore determines employee status not upon isolated factors, or 
upon single characteristics or tecbnical concepts, but under the circUID.9tancell 
of the whole activity, including the IlconoDlie reality. An employee generally is 
olle who "follows the usual path of an employee" and i6 dependent an the 
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bl,l.nnen6 which he serves. U.S. Dep't o£L9.bor, Employm.ert.t ReZatioTJ.4hf,p Under 
the Fair lAbDr StandardA kt, Wage and Hour (WH) Division Pl.l.blieatiot;L No, 
1297 a.~ 3 (1980) [hereinafter "WH Pub. 12971. ' ' '. 

In the Department's view, the FLSA applies if (1) an employment 
relatio;oship wilts and (2) the employer, or the employee ill eovered. IUldar the 
FISA. 'As a general rule of thumb, if you pay Wa~B 'or compensation, you 
aeate an emplQyment relationship.' An empltlyment relationship "does not 
depend on the level of performance or whether the work is of stlme educational 
andlor therapeutic benefit.' u.s. Dep't of' Labor, ScJwoZ-to-Work [S1'W] 
Opponun.itit:u ClM the Fa.ir Labor Sta.~ Ad: Work-~ed Lea.rning an.d the 
FGir Llba7 Stan.dard8 kt at 5 (1995) ~mrwtter 'STW Guide"]. 

T,ile performance of .... ork is one factor in eetabfulhing IIIl employment ," 
relationship. In addition, there must be cowpeDflation, benefit to the employer. 
durati.)n, and stability of relationship. Employment thus occurs .... hen the 
emplo~rer (1) has power to hire and tiN the employees; (2) supervises and 
~ntrolB employee work schedules or conditions of employment; (3) determine~ 
the TS'>'! and method of employment; and, (4) maintaim< employment ra~rds. 
Henlhom. /J~ Departmmt of NtlVy. 29 F.ad 682. 684 (D.C. Cir. 1994); Bonnette 
v. Cali.,romio.Health & Welfa.reAgency, 704 F.2d 1465,1470 (9th Cir.1983). The 
factoTlI should not be "blindly applied" since thi~ is not a "mechanical 
detenll'n&tion.' The factors provide Il ·useful framework" but are not 'etched 
in etoile." The ultilll.8.te detenuination muat be basad on "the circumstanceI' of 
the whole activity: 704 F.2d at 1470. 

l'i:on-employOOlllU1der FLSA 

'the FLSA definition of "employee- is broad, but jts Bcope is limited by 
several eJ[ceptions and exemption.. In gl!neral, !.he courts have fOl,lnd that non
employment relationships, in which work is perfonued by an individual for an 
entity. ean be exempt from the FLSA where the individual renderingtbe Hrvices 
has the eto.tus of trainee, Scbool-to-WorkparticipBIlt, volunteer, patient worker, 
recipi'mt of rehabilitation aemces, workfare benefit recipient, indepandent 
contructor, pO.oner, or religioWl person. WH Pub. 1297 (1980). In many of the 
recognir.ed non-employment relationships, the 1 ...... 0'1' benefit to the employing 
entity is incidental to the primary benefit to the alleged employee. 

7'romus. In Walling v. Portland Termirull, several trainees had worked for 
a railroad emploY"'r for one week in a brakeman train.ing pro~ which 
benef:.tted their own interests. The Supreme Court held that they were not 
emp\cyees undOlr the FLSA. ruling that an individual who, without promise or 
expectation of compensation, but solely for his personal pl,lrpose or pleasure, 
workf,d on al!tivities carr!oo on by other persous either for their pleasure or 
profit, is Dot an employee. Walling tI. Portland Temlinal 330 U.S. 148, 161 
(1947). 
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Guidalinea d.eveloped by the Labor Depar1:n1ent have long excluded swdent 
traineJ! s from FLSA coverage. The su!; requirements must all be pye8a~~ OJ ", 
trainixlg is similar to that given in a vOcational sthool; (2) training is [or tbi( 
benefit of the' trainees or students; (3) trainees or students do not displace 
1'ilgW81' employees, but work under their close supervision; (4) the employer 
derivel' no immediate advantage, and iUl operations 011 occasion Play actually be 
impe,if.d; (5) trainees or students are' not nBIl4I""ari\y eiltitled to a job at the 
conclUJ!ion of training; and (6) trainees and students understand they are not 
entitled to wages for their time in training. WH Pub. 1297 at 4-5. 

S<:hool-ta-Work. The School-to-Work (STW) Opportunities Act of 1994 
established a program for work-based ,learnin~ experiences for students. In its 
guid8I!.ee under that Act, the Utbor Department provided that a student iS1LOt 
to be considered an employeR if all four of the following tl'iteria Are met: 

, 
(l) the 8tudeut raeeives ongoing il1StructioIl'stthe employer's worksite 
and rllcelvea close on-site supervision throughout the learning 
6l:p4lricl1ce, with the result that any produet:{va work that the student 
.... ould perform would be offaQt by.the burden to the employer £.00l the 
ttaining and supervision provide a; and, 

(~O the placement of the student e.t a worksite during the learning 
eltperience d08S not result in the displacement of any regular 
elnployee-i.e., the preaenee of the student at the workaite CWlDot 
rosuit in an employee being laid off, C8DIlOt result ill tha employer not 
hiring a.tl employee it would otherwise hire, and cannot result ill an 
eillployee working fewer hours that he or she would otherwise work; 
B:Cld, 

<:1) the student is not entitled, to 8 job' at the completion of the 
iloarning experieuee·-but this does not n.em that ew.ployers are to be 
discouraged from offering employment to tlwdenta who 6ucceasfully 
Q)mpiete the training; and 

(oil the employer, atudent, and puent or ~rdian understand that the 
Inudent is not entitled to '\VIl~ or oth'lr eomperulatioD Cor the time 
s:pent in tbe learning experience-although tbe student lXlsy be paid a 
stiilend for expeIll!es such 11.8 books or toot.. STW Guida at 3-4. 

\'Olunteer. The term "'lmployee" doe~ not include a volunteer. In the public 
sector, a volunteer is an individual who performs a aerviee for 8 public agency 
for ci'nc, charitable, or humanitarian reatOIlll, without propllae, expectation or 
recei}:t ot: compensation. 29 C.F.R. § 653.101(8)(1996). In the private 8e~, 
individuals who volunteer or donate their BeNices, usually on a pm-time basis, 
Cor public service, religious, or humanitarian objectives, not aa employees and 
without contemplation of pay, are not COJlSidered employees· of the reli£i,ouB, 
charitable and similar nonprofit corporations which receive their services. WH 
Pub. 1297 at 6·7; Tony and SU8~ Alamo Found4ti.on v. Secretary of Labor, 471 
U.S. :190, 303 n.26 (1985). 
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Pomnt wor~r. Under Labor Department regulations, a patient worker ja 
It worker with 6 disability who is employed' by a hospital or institution proyiding, ' .. 
residen.tial care. There is an employment relatiooship iftbe work perfonned is . 
DC any consequential economic: benefit to the institution. Con8equM1tial 
eeollolluc benefit means work of the type normally performed. by workers 
without disabiliti~e. A patient does Dot become III1 employee ifhe or she merely 
perfonD8 personal housekeeping "hor,e~, such as maintaining his or her quarters, 
and re.:eives a token remuneratiOD ror1those svrvi"eB. 29 C.F.R. § 525.4 (1996). 

R,!elpien.tofrerJZbiWatWri. el!rvice4. In Williams u. StrickllJl'l.d, 87 F.ld 1064 
(9th Cir. 1996), the court held that a participant in a Salvation Army 
rehabltitation program was not an "employee' under the FLSA because he "had 
neithelr an express n01' an implied agreement for compensation with the 
Salvation Army, The participant had enmed a six-month program offering 
room, 1)Qatti, work therapy, and counseling. The admission statement stipulated 
that he was "a beneficiary not an j)mployee" of the program. lIe engaged in 
work tbQrapy on a full-time bula in exchange COl' Cood, clothing, IIhE!lter, and e. 
small stipend. The court found that \lnder the econQuU~ realities of the 
situation, the claimant was not an employee, since he did not have an express 
agreell\ent for compensation, and he did not apply to the per80nnei departmQl1t 
but rather was admitted to the rehabilitatioD program. His 'relationship with 
the Salvation Army was solely rehabilitative: 67 F.3d at 1067. 

The dissenting opiuion lDaintained that the rehabilitative motive did not 
preclude an employment relatiollilhip, since the participant argued that his work 
significantly improved the value oCrepaired furniture, resulting in profits to the 
etnplo:;rer. The di&gent found 9 material dispute of red over the question 
whether bis labor 'W& purely rehabilitative and served only his own intlerest, 
and pl'oduced no economic benefit ~ ~e Salvation Anny. 87 F.3d at 1069. 

'Workfa. re benefit recipien.ts. At Mast one court decision, JohmJ v. s~UJart'l 
578 F'.3d 1544 (10th Cir. 1995), bk denied coverage o( workfare benefit 
recipillni:s Wlder the FLSA. In U~ the State had volunte.rily established 8-
progruJD to help tide over individual~ who were waiting for approval of their 
applications for Supplemental Social ~curity (SSn benefit.. tor blind, disabled, 
or elderly persons with vety low. income. Thl! two emergency aSsu,tance 
progrulll8 provided tempotuy cash 04SidbJ,nea (or the buic needs of applicants 
awaiting qulllificauon COl' S8I. P~ieipantll completed a self·sufficiency plan 
with" <:BBe worker. Ths pIlIIls inclu~ed rehabilitative activitillB 88 well B8 job 
search and job training activitio;s. Participants received a monthly stipend, but 
were ~:equired to reimburse the stateifrom their retroattive ssr benefits. In Ii 
lawsuit, the participants raised the eharge, among othen, that their ben..nt.. 
were :,eSB than required by the miui~um wage requirement of tbe FLSA. 

I i 
The Tenth Circuit held that worJffare recipients were not covered by FLSA. 

In thll court's view, the narrow focuB on the work component of the progtem 
failed to take into consideration the hircumstanees of the whole actI.vity, since 
the work eomponent was just one reqUirement of the comprehenslv@ assistance 
programs. Recipients were also req~ed to meet a needs tcot; be unemployable, 

! I ' 
; I 
: I 
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margin.a\ly employe.hle, or 60 years of age or older; have no dependeJ>t children 
and 1>., abhi to ~rfonn 8 vrork pl:oject; and agree to participate in .,adWt. 
educ.s.tion, trainiDg, akiUs development, and job seueh 8etivitiell. The· court . 
found that participation in work projects w8S simply one component of the 
compr"henaive asaiBtanee plans, 6.Ild that the overall rclatiolUlbip waa one of 
assistance, not employoxellt . 

. The court furthar found that p¢cipants were eompletely unlike state 
emploJ'lIeB in every re"Peet, since theYI applied rOT a.uistance, not COl' jobs; they 
receiv~d financialllll8ietanee checks, not state payroll cheeks; state and federal 
taxes ""ere not withheld; and no sick or annuul le4ve was acemed. Whilo 
:participants performed the same funclio~ as some regular employees, they did. 
not receive the same 1Illla:cy, Bafe Working conditions, job seClUrity, career 
develo:pment, social security, peneicn, eolleetive bargaiuing, or grievance 
procedures as regular employees_ Focusing on the eirc\UIllltancee of the whole 
Qetivi~v and applying the economic relllity teat, the coart held the participants 
were !lot employees oCthe State Department ofHwnan Services Cor purposes or 
tbe nSA 57 F.Sd at 1568-6~. I 

I 
I 

Iru1epen.dent controctor. As int~rpreted by the Lahor Depar1:%nent, an 
independent contractor is Qne ·who is engaged in a bu..ine!!8 of his own." Six 
faetoril e.re considered aieWfieant, although· no single one is regarded as 
eontrolling: ! 

(1) the extent In which the lIerviJes ill question are an integral part of the 
elIlployer'8 bUBineasj . 
(m the permanency of the relati'lnBhip; 
(Ill the amount o(investment in f'B.cilitiee and "'luipment by the alloged 
independent contractor; I· . 
(~I) the nature and degree of control by the principal; 
(Ii) the alleged contrulnr's oPpoftunity for profit or loss: nnd 
(H) the amount ot initiative, judFent, or foresight In open market 
olmpetition with others requIred for suceess by the claimed 
illdependent contractor. WH Pup. 1297 at 9, 

Pri80ru;1'lI. Prieoners, under ruuAga by tbe ("daral courta of appeal, e.re not 
employees under the FLSA. See, e.g! Hmthom v. Dep't of NI).lJY, 29 F.3d 682 
(D.C. Cir_ 1994). ; 

I 
I:rcligiofJ.l1 persons. ·Persons tnI~h sa nuna, monks, priests, lay brothers, 

mitillrters, descoIlB, and other mgmbe~s of religious orders who aerve pursuant , 
to their religious obligations in oeboola, hospitals and other inRtitutions operated 
b.1 thj, church or relieio[\8 order are nbt cotlllidercd to be 'employees' within th~ 
mean:1ne-' of the Act: WH Pub. 1297 at 6·7. Thi; does not prevent the 
establ iebment of lID employer-empl~ee relationship between the religiou". 
chari1.l/.ble or nonprofit agency IlIld the persons who perform work for it. Dol" 
lJ. Shmanc1.oah. Bapti3t Church. 899 F.2d 1389 (4th Cir. 1990), cert. den.ied, 498 
U.s. B.i6; =ord, DeAnrtent v_ Ha1'VeY, 932 F.2d 721 (8th Cir. 1991). 

I 
! 
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A1JDlysls . . 

The statutory definition of :empllyee" is basically circular: an empl~~~ i;:' 
a.rr.y individual employed by an ctnploy~r, and fa employ i8 to suffer or permit to 
work. Administrative and judicial det~tions down through the years ha:ve 
expancied upon the statutory- definition. In addition, s.everal general rules of 
co.QBtrllction and principles of irite1]ll"~ta.tion have gUided the Department and 
the CO\lrts in applying the statute. I 

~ The FLSA is to b~ conaLed b~adly in order to dfectuate ] 
fbi remedial purpose. . '1 

1 The FI.SA definition of "employee" is one of the broadest in. . 
the law, and its breadth covers SOlllC individuals who might not qualify 
&.I: such under a strict applic:ationiof traditions! agency law principles. 
NatioTlWidt Mutual [TIoII. Co v. Da'rdm, 501 U.S. 318 (J.992). 

'I[ Exetnptione and exceptions are to be construed narrowly in 
kl!eping with the remedial purpoSe of the Act. 

11 Individuals and employ~rs may not waive FISA protections 
~, expre88 or implied agreement.' Tony and SUAtUl Alcmo Foundo.tion. 
t'. Secrdary of uwor, 471 U.S. 290, 302 (1985). 

'!l Courts must 88sigll ~eight to Department of Lebor 
wterpretations under the Chev,.qn doetrine of judicial deferral to an 
agency's interpretation or a statute which it administers and enforcea. 

, I 
. i· 

III the absence of an amendmentjto the law, state agencies muat sttucture 
work activity programa in Hg~t of existing FLSA coverage. At the Qutaet, . 
progroma should be de6ignated as emp~oymeDt..blUad or non-employment·based. 
Emplc:Ylllent based programs must coinply with all FlSA requirements, u.nlesB 
the D'!parlment of Lahor rules !otheiwise. Non-employtllellt programs should 
be stroJctured to melli: ansting rLSA ~xemptlons. 

Man of the ''''ork activitiJa' mahdated under TANF may well fall within 
existlllg exceptions to the FLSA. S~tion 407 d) lists 8eyc lletlVJ.tJ.ee w 1 
lIaem dearlY outside the concep~ of "eJ?lployment relationship' under the FLSA. 
These would include . ob search and . ob readiness assieta.nce vocational 
educa'~iQnal training for up to 12 mo~tw., job 3 II trainin,g irectly rl!lated to 
employment, education directly related to employment, a.o.d ..atisfaetory 
atten,Ialiee at aecondm:y school or cc?urae of study leading to an equiValency 
certificate. 42 U.S.C. § 407(d)(6),(8),(S),(10), & (11). None oftheue educational 
or trlLining activities WQuld ordinarii involYe erfoTtIlAnce of Be . 

compj,nsa on. r , 
Some a.ctivities, such 8B wJrk erience and on-thdob training, could be 

cOllsi( ered to be either trainin or em . 10 ent de en . the clrcumstancea. 
42 U.S.C. § 407(d)(4)&(5). In thallll 8.~tivitiell, the participants and emp ayers 
woulci need to meet all the criteria e~tllbh8hed for . ees tudent learners. 

o training programs, for example, should adhere to the guidance for e 
exemption of training and School-to.Work programs. 

. I 
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This memorandum disClCises generally the federal l~" :Ienc'-.e:n ut 20'.'c:-ounent assistance 
payments in the context of the recently enacted welfare refo= inw :\$ discussed below, existing 
tax guidance provides general principles that may be applied [0 SltU2tIO:1S :!l'ioll-:~ under the new 
welfare law. It should be noted, however, that although tll: Office III T:o.x Pdl~Y reviews 
guidance issued by the Internal Revenue Service (IRS) to ensure :1':1 3ppropr::tc :mention is 
paid to tax policy considerations, the IRS, and not the Ofilce of Tax Poilcy. IS charged with l 
administering the Nation's tax laws. Accordingly, only the IRS can provide specific guidance 
with respect to the federal tax consequences of programs operated unde~ the :Jew welfare law. 

1. Background 

In 1996, Congress reformed the Nation's welfare system lh.t ougll the enactment of The 
Personal Responsibiliry and Work OpportUnity Reconciiia[ton Ac: of 1996 (the - Act"). Under 
the Act, Aid to Families with Dependent Children (AFDC) was replaced with Temporary 
Assistance for Needy Families (TANF). Under TANF. states arc given gre3ter flexibility to 
detemrine basic eligibility rules and benefit amounts. Whie MOC required lome work 
activities, TANF extends these requirement.~ and expands the pe:-..1.Ilie.s for non.,;;ompliance. 
By 2002, TANF will require that 50 percem of single parents with children over the age of 
one and 90 percent of two-parent families be engaged in work aCllnllCS (irullllly. these 
requirements are 25 and 50 percent, respectively). These requIrements wtll t:c effective for 
families who have received assistance for at least two yeJ.IS. Moreover. iailurc to rn=t these 
requirements may result in penalties for both the individual and the Itare. 

In 2002, the Act generally requires welfare recipients [0 engag~ In 30 hours a week (20 
in 1997) of qualifying activiry in order to continue to reccive publIC 1."lstan~c. The Act 
defines qualifying activities to include unsubsidized t:mployrnem. subSidized public sector 
employment, work experience if sufficient private sector employmenr IS 1l00lvailable, on-the
job training, job search and job readiness assistance. communm' 'cn'lce pro~rams. vocational 
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educational training, jobs skill training directly related to employment, education related to 
cmploymcnt, education directly related to employment in the case of a recipicm who lacks a 
high school diploma or equivalency, and satisfactory attendance at seccmd:lry school for a 
recipient who has not completed high school. 

Funher, the Act also allows states to operate work suppleme:.:tation or support 
programs under which the value of public assistance benefits (including both T ANF and food 
stamp benefits) are provided to employers who hire recipients and, in turn. use the benefits to 
supplement the wagcs paid the recipient. Work. supplementation or suppon: programs would 
be available to new employees only and could not displace the employment of those who are 
not in the programs. States and localities may also operate workfare programs under which 
certain food starnp recipients may be required to perform work in rerum for the minimum 
wage equivalent of their household's monthly food stamp allounem. To a limited e).'tent, both 
work supplementation and workfare programs could exist under prior law. 

According to the Department of Labor (DOL), the ,1.,,:.[ does not exempt welfare 
recipients from coverage under the federal employment lawi-. such as the Fair Labor Standards 
Act (FLSA). These laws apply to welfare recipients engaged in employment activities in the 
same manner as they apply to other workers. Thus, for exampk, TANF r~ipients must be 
paid at the minimum wagc for any activities that constitute emplOyment for FLSA purposcs. 

While this memorandum generally summarizes existing fedeml taX guidance as it 
relate~ to government assistance payments, it is not a substitute for specific guidance that may 
be issued by the ms. In addition, the Office of Tax Policy is concerned by the ta.'( policy issues 
raised by the Act. On equity grounds, employees should be treated in the same fashion for tax 
pmposes, regardless of whether or not amounts received from their employers may be subsidized 
by TANF, food stamp benefits, or other state-provided funds. lJnder this view, TANF 
p~~cipants' wages shoul.~ be ~\lb.iE!:t!(li."-co!1~,t;:J.~~, and flIT A taxe$, and be treated as 
"eamed..incom~;' fC!T.J~_I!U'Q~es_qf!he earnedin~ta.x crediL(EITC). From an administrative 
perspective, this approach is also more efficient: It would be burdensome for both employers and 
the IRS ifTANF-subsidized wages were treated differently than other wage income. For 
example, employers could not easily adjust incomc tax withlJJ!ding on their workers' wages to 
re11ect TANf or food stamp subsidies. 

On the other hand, we recognize that an argument could be made that the employer is 
simply acting as an agent of the state to the ex1:ent of the TANF subsidy received by nn 
individual, and thatsuch a subsidy represents a non-taxable general welfare payment and should 
not be characterized as compensation for services. Under this latter view, it would be 
inappropriate for tlle T ANF-subsidized payments to increase the:: number of low· income 
individuals subject to federal income and social security taxes. Subjecting payments to such 
individuals to federal tax could also lead to an increase in budgetary costs since it is likely that 
the resulting EJTC payments would exceed the additional amount of revenue which would be 

/ 

raised. States could be expected to push this view, in that transforming limited T ANF funds into / 

2 
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wage subsidies would increase the income of welfare recipients by making them eligible for the 
EITC. From a state's perspective, this would be advantageou~ since the f.ITC -- unlike TANF-
is 100 percent federally funded. 7 

b 4 .. '\1 

As described below, current IRS guidance would appe--~tes' abilities to J // 
characterize welfare benefits as wages when no services are a~I~;~~;:mCd. However, both 
welfare and tax practiccs arc evolving in this area, and the Office of Tax Polic),,,ill continue t 
monitor both state actions and IRS interpretations in order to detemline if more stannory 
guidance is needed. 

II. Existing Federal Tax Cruidance Relating to Goyernment .-\«iq;mce P;!\'ments 

A. General Welfare Doctrine In General. 

In general, all income from whatever source derived is subject to taxation unless excluded 
by law. Section 61(a)l; Cornmissionerv Glenshaw Glass C." 348 U.S. 426 (1955). 
Compensation for services is specifically included within the >tatutory deflllitioll of gross 
income. Section 61(a)(I). Although there is no statutory exclusion for go .... ernment assistance 
payments, under an administrative rule of the IRS that has been approved by some courts, many] 
types of government assistance payments are excludable [rom th.: recipi.:nt's income if they are 
in the nature of general weltarc payments -- the so-called "general welfare doctrine." 

Under the general welfare doctrine, government assistance payments that are .intended t~ ./ 
promote the general welfare, and are not in exchange for services rendered, are not includible in 
the recipient's income. ~ BanDon v. Commissioner, 99 T.C. 59,62-63 (1992); Bailey v. 
Commj~sj(lper, 88 T.C. 1293, 1299-1301 (1987).' For example. the IRS has ruled that (i) ./ 
government payments to a.~sist low-income persons 'With utility costs are in the nature of relief 
payments made for the promotion of the general welfare and arc excludable from recipient's 
income3; (ii) govemm.mt payments made to the blind from a general welfare fund or to erime / 
victims are excludable from the recipient's income (unless sueh pa~ments are fraudulently 

1. All "Section" references are to sections of !he Internal Revenue Code of 1986. as amended. 

2. See also Upited Housing Foundation. Inc, v. Forman, 421 U.S. R37, 855 (1975)("In a real 
sense, [the New York State low-income housing subsidy] no more embodies the attributes of 
income or profit~ than do welfare benefits, food ~tamps, ur other govcrnmcnt suhsidies. "); Crraff 
v. Commissioner. 673 F.2d 784, 785 (5th Cir. 1982) ("general welfare benefits [are] not 
taxable"). 

3. Rev. Rul. 78-170, 1978-1 C.B. 24. 

3 



received)'; (ii i) government payments to assist low-income city inhabitants in refurbishing their / 
homes art! excludable from the recipient's incomes; and eiv) pay111cnts \U1dcr an c:qJerimental ./ 
anti-poverty program fllndt!d by the government that is intcndt:d to aid poor families without 
destroying their incentive to improve their li .. ~ng standards are excludable from the recipient's 
income.6 

The general welfare doctrine applies only if the government payment program is a need
based program. Bailey, 88 T.C. at 1300. Thus, payments are includible in income when they are 
received under social welfare programs that are not based on need. l..Q." at 1301 (government 
payment~ to restore the facade of recipient's building not excludable under the general welfare 
doctrine because the payments were made without regard to the recipient's need); Rev. Rut. 76-
131, 1976-1 C.B. 16 (recipients required to include in income payments made under Alaska's 
Longevity Bonus Act because such payments were based on the recipient's age and length of 
residency and not on financial status, health, education background, or employmcnt status); Rev. 
Rul. 76-75, 1976-1 C.B. 14 (interest reduction payments made to mortgagee on behalf of a 
limited-profit corporation formed to acquire and lease IlPart,-~ents in a low-income housing 
project are includible in the corporation's income because s·,· .. ;h payments are a substitute for 
rent). 

further, only the ultimate intended beneficiaries of the welfare payments are entitled to 
exclude the payments from income. Thus, government payments to persons who providc care to 
disabled persons are includible in the recipients's income as compensation for semces; the 
disabled persons, and not the recipients of the payments. are the ultimate intended beneficiaries 
of the govemment payments. BanDon, 99 T.e. at 63-66 (noting; that "in t!very ~t!n.st! lht: 
payments [to the care giver] were treated by the [government agencyJ as compensation for 
services"; care briver rl:quired to submit time records to agency and agency issued IRS Foml W-2 
to care giver). 

B. Application of General Wdfare Doctrine to Work-Training Programs. 

The general welfare doctrine applies only if the gov~mment assistance payments are not 

4. Rev. Rul. 57-102,1957-1 C.B. 26 (payments to blind persons); Rev. Rul. 74-74, 1974-1 C.B. 
18.(payments to crime victims). 

5. Rev. Rul. 76-395, 1976-2 C.B. 16,17 ("Thc Internal Revenue Service has consistently held 
that payments made under legislatively pro~ded social benefit progr= for promotion of 
general welfare are not includible in an indi~dua1's gross income."). . 

6. Rev. Rul. 73-87, 1973-1 C.B. 39 (,,(Dlisbursements from a general wdfart! fund in the interest 
of the general public which are not made for services rendered are not indudible in b'IOSS 
. ") mcorne .. 
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compensation for services. Thu~, for example, government benefit pavments that are made 
directly by government agencies to persons who are undergoing mining or retr:l.jning (jnc!udin!1; 
~n-the-~b training) are excludable from the recipient's income beea!!", thc payments are 
intended to promote the general welfare and are not compensatinn fnr ~ervices. Rev. Rul. 63-
136, 19.63-2 C.B. 19 (paynlen~_th~t are. ma~::o ~~vid~s t~.:Ud the.r::.in their t:fforts to acquire? 
new sktlls that will enahle ~Ilem to obtam better e~Ioyment oppomtruues)'; see \\Iso Rev. Rul. 
72-346;i972:2 C.B. 31 (city-paid stipends tkt';;;c p~d t~ 'ln~mp'ici)'cd- or undcrcmploycd . 
probationers, including some who arc placed with private employers. are excludable from the 
recipicnt's income,!IIld are not wages for income tax withholding or FIC\ tax purposes, because 
the stipends are intended to aid the recipients in acquiring training in ~kilb that will afford them 
opportunities for gainful employment). 

To detennine whether payments under work-training programs are includible in a 
participant's income, one must determine whether the activity tor which the pa\'ments arc 
received is b~ically for-the performance of selvices 01' is fnr participati,)n in a training program 
that promotes the general welfure. Rev. Rul. 75-246, 1975- J C.B. 24. Ii a parti~p'ant engages in 
an aetivity tbatis..bl!!iJ~~ the performance of services, the piymenl~ he n:l:eive~ are includible 
~c:ome as comp'ensatio~ for sc:.~~s;o~~~~e~~p'ayments art: consideredr.:li~l::E~lJ.I:nel!ts 
made for..!!J~.plOIl!.o~i9!1. o(g~nc.~l wc1farc and are excludable from income. ld.. at 24-25: The 
IRS recognizes that this determination can he eXtremely difficult in certain situations. Rev. Rul. 
71-425, 1971-2 C.B. 76, 77. 

The follo\ving scetions discuss existing federal ta'( guidance relating to this inquiry. Due 
to the inherently factual nature of the inquiry, the federal tax consequences arising in any I:ase \\ 
will depend on the facts and circnmstances of such case. ----.J 

7. The ruling rctcrs to an earlier ruling in which the IRS held that unemployment compensation 
payments were exe1udable from income because such payments are mad.: for the promotion of 
the general welfare. Rev. Rul. 55-652, 1955-2 C.B. 21. This ruling has been overturned by 
statute. Sel:tion 85 (uncmployment compensation is specific.ally includible in income). 
Congress enacted Section 85 in 1978 because unemployment compensation payments made 
under gove=ent programs are, in substancc, a substitute ;or taxoble "'uges. H.R. 1445, 95th 
Congo 2d Ses~. 47, mrrinted in 1978-3 C.B. 221. 

8. Compare Rev. Rul. 63-136, gmm (overriding purpose to aid recipient in acquiring new skills 
to obtain better employment opportunities), and Rev. Rul. 68-38, 1968-1 C.B. 446 (same), ~ 
Rev.RuL 74-413, 1974-2 C.B. 333 (overriding purpose of state prob'nun t'stablished to provide 
shon-term employment in disaster rclicf activities for unemployed individuals is to provide 
pamcipan~ with compen~ation for services), il.IlSi Rev. Rul. 65-139, 1965-1 C.B. 31 (payments ~ 
made to enrollees in work-training program established under the Economic Opportunity Act of 
1964 arc includible in income because the enrollees are being compensated for sen-ices 
performed even.though such services embody some degree of training). . 
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1. Work-Training Programs Where Govemment Makes p,lVm~nls to Panicjpants. 

In Rev. Rul. 71-425, the IRS rulet! thaI payments received under govemment sponsored 
work-training programs are excludable from tbe recipient's incom.,. and are D..QI ronsidered 
wages for income tax withholding and FICA tax purposes, if the follov.ing conditions an: 
satisfied: 

• participatiOll in the work-training program is nrranged 3lld flnam:t:d by a public 
agency from which the pilIticipant is receiving public welfare benefits based upon 
personal or family subsistence requirements; and 

• the payments received under the work-training program (cxclusivl: uLmy extrd 
allowance that may be provided for transport.:ltion or other costs related to 
participation) are not greater than the amount of such public welfare benefits that 
he would havc been receiving. lSI II- ........ ,,,, .... ,. c.- 1M,,,,,, ..... "1 ... , W't.. 

. \o'"" ...... ~~ 
r the amount received under the work-training program (exc:.lSive of allowanCl:g) is greater than 

the amount that would have been received by the participant had there been no work-training 
program. the entire amount received is considered as taxable gross income and wages for 
withholding and FICA tax purposes, except to the extent that it can bc demonstrated that the ? 
amount received exceeds the fair market value of the services performed under the program. 

In this ruling, a state welfare agency requires able-bodied individuals on welfare to 
participate ill work experience projects that it sponsors or administers under federal law (rille V 
of the Economic Opportunity Act of 1964). The agency makes the work assignments and makes 
the only payments the participants receive in connection with the work.9 Partic:i~;glts receive '\)it+- ~(MA.. 

.:'f pa~c:!ltsu at. a_rate eqUal. to._th.e.. Q!'.';Vailil).gj). . .9.uur. lYE~lQ~_~imilar$or~ in the CQU1ffiU!li.!v. Q.~ [ e <z",.!. w.1~W 
~ # !!!il}ilILll,ffi. ,at.e. esta~1.i~hued und~rustate la~,:. for_su£Il~Q~h~~Jlc:!'er.iL~~t:._ I!!~y .~.9r~ M.\ 
~~\A"'" t~bcr"~f~'?~ thatp'ro~uce II P~X_~:~lt Cllual_t?~: reheL~ow~~_Lh.~~.wol;lld othe~se 
~\t, l» ~ r~elve 19,Aro'_®$ mOll~.p~~~, If addttion!!l costs, such as transportation.. are incurred, ~e 
", .. , ~~v- participant works sufficie~t additional hours to cover such CC.!t.~. Tn the ruling, the IRS 
.\1' ~ recognizes that work-training programs include elements of both work and training, and thus, it 
~~'\ is extremely difficult to characterize any program as primarily involving one or the other and not 
L' '" tvf.\;l practical to bifurcate II program into the relative proportions of work and training. In addition to 

l. ' the h~l~ings set forth above, the ruling .also holds that where the primruy measure of~e amoun:] tu 
~partlc!p!l.I!.t.rec:..e.!ves_~.llder _~_Pro.g!.~~_l~_based un pt:r::;on~u or farruly need of the r..eclplent rather ~ 
than th!!.'ya1ue of.~ s~~jces_perf<?~e~?".tI:e_p.a?'TIl.e_~l:S_.:.~~J:,ed_~e more in the nature of a 

9. Examples of work activities included in the federal program pur.;uant to which the work
training programs are operated include simple maintenance of public roads: routine and general 
office clerical work; untrained aides and assistance in institutions, such as bus boys and kitchen 
workers; and trained laborntory assistants. 
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welfare payment in coooeetiQn.with the recipient's parti~iE..a~ion!l!.~ ~nin!WlUlgr3m thaD ~ ] 
paYJ;Uent for services rel1dered. 1o - ----,.~-,. ---_._. -----,-

2. Payments to Trainees Under Government Trainins Pro~=s. 

The lRS has illustruted the federal income.and employment tax treatment of payments 
made and received under titles I and II of the Comprehensive Employment and Training Acl of 
1973 (CETA)II in various factual situations. Rev. Ru\. 75-246, supra. These situations me as 
follows: 

• Training with Private Sector Employers. A trainee is given on-th.:-job train~ 
a privalely owm:d company selected by the stale sponsor. Th~ company has and 
exercises the degree of control over the trainee to establish an employment 
relationship between the trainee and the coll1pany. 12 The company receives lhl;: 
·trainee's services and compensates him at the usual entry wage for the position for 
which training is being given. The compan, . s training expenses are reimbursed 
in part hy the ~tate. 

• Conclusion. The payments the trainee receives from the company are ] 
includible in income because the traince is basically engaged in the 
perfomlance of services, even though the 5en:ices embody some degree' f 
training. Accordingly, the company, as the employer, is required to 
wiLhhold income and FICA tax, and pay rUT 1\ ta\:, \\ith respect to the 
payments made to the trainee. 

• TrainiD'" with Public Sector Employers, A trainee is given work experience in the 
public sector, in this case a medical clinic owned and operated by a city. The 

10. The IRS bases this conclusion on the facl thal in many (;,ISC'S the payments received under a 
work·training progmm are received in lieu of, and in amounts no greater than, payments that the 

IParticipant was receiving based upon personal and family ,uh~i5tence requirements from a public 
welfare agency prior to his participation in the work-training program. 

11. The ~!ated purpose ofCETA is to provide job training and t!mployment opportunities for 
economically di~advantaged, unemployed, and underemplc:>yed persons and to assure that 
training and other services lead to maximum employment opportuni lies and "nhance self
sufficiency by establishing a flexible and decentralized system uf fedeml, slale, and local 
programs. Rev. RuL 75-246, 1975-1 CB. 24. 

12. The determination of whether a person is an employee or independent contractor for federal 
tax law purposes is based on common law factors. Set!. e.g., Rev. RuL 87-41, 1987-1 C.B. 296, 
which sets forth rwenty factors to be considered for this purpose. 

7 

/ 



1·1 .... 

.. 
.. ~, . ...,..., 

• 

~"". '" .. ".'" ~ ... ........... '" ......... 

facts establish that the city is the employer of the trainee. In addition to the work 
t:xpt:ri~nc~, the trainee is given a small amount of counsding and classroom 
training. One fourth of the amount the city pays the ttllinee for his services and 
participution in the training activities is reimbursed by the S!llte sponsor. The 
trainee may also receive an allowance, determined on the basis of need, to cover 
certain cxpenses incident to the work-training experience, such a:; transportation 
expenses. 

• CQnc1u<ioD.The payments the trainee rcceivc~from the city are includible 
in income because the tminee is basically enp:aged in the performance of 
:u:odces, Accordingly, as to such payments. the city is requi red to 
v.ithhold income taxY Apy allowance. however, is exclud;).ble from 
income, and is not subject to income tllX withholdigg, BCA lax or FUIA 
taX.:-Such-paymeiitismadc·for tb.~ p~~moti~~~fihe g'ene~l weU~ 
because it is paid only to make the trainees participation in the training 
possible. 

Trairung Without the Perfurmance ofServiccs. A trainee i< given vocational, 1\ 
?c~upat~~T\l!ILand educational.tr.ai!ling .design.efl,~9_~'p~~ade basic skills, in a 
classroom or instjtutional setting. The tt'ainlng is provid;;(i by both public and 
priv<lte agencies. The trainee, who performs no ~el'\;ces for the training agency, 
receives from the statc an allowance for his participation in the training activity. 
If the trainee is not a recipient of public assistance, the trainee receives an amount 
equal to the minimum wage under FLSA, increased for the number of the 
trainee's dependt:nts and for certain other expenses. Trai nee5 who receive public 
assistance are paid an incentive allowance of $30 per week. 

• Conclusion. Allowances paid to the trainee~ are excludable from their 
income bccauscsuChpaYiPents are in thcn.mire of relief puyruents ~~e. 
for the promotion of the general welfart: <md are not compensation for 
services rendered. Further, because 'trainees perform no services for the 
training agency and the allowances pilld are no! directly related to any 
services performed, there is no employment relationship between the 
trainee and the training agency. Thus, the state payur of the allowance is 
not obliged to withhold income tax or FICA taxes, nor to pay FUTA tax, 
with respect to the allowance. 

13. The ruling holds that the city is not required to withhold fICA la.'I:, or pay ruT A Lax, 
because state und local employees are nol covered under such programs. Under current law, 
however, state and local employees may be subject to FICA. In such event, the state or local 
government would be required to withhold FICA tax. 

8 

~I. 1,., 



m. Application of Existing Gujdance 

Existing federal tax guidance provides general principles that may be applied to situations 
arising tmdcr the Act. While the application of these principles may be clear in some cases, 
specific guidance should be sought from the IRS in the majority of cases. The following two 
scenarios illustrate the potential application of existing tax law to extreme examples that may 
arise .Ullder the Act. 

First, welfare recipients who are engaged solely in training :u:tivities, and who do not 
perform any services for the training agency, would not have to include any oflht! payments 
received in income. Further, the payments would not constitute wages for income tax 
withholding, and FICA and FUTA tax purposes. 

Second. welfare recipients who perform services as an employcc (dctermincd under tax 
principles) for an employer; whether public or private, and who receive payments from the 
employer would have to include the payments in income :l"; compensation for $ervices, even if 
the services performed involved some measure of training. In addition, the payments would 
constitute wages for income tax withholding, and, if applicable. FleA and FliTA tax. purposes. 
This conclusion would not change even if a govemmellt agency reimburses the employer for a 
portion of the amounts paid to the recipient. 
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Elena Kagan 
OS/26/97 10:25:35 AM 

Record Type: Record 

To: Mark J. Mazur/CEAlEOP 
cc: Cynthia A. Rice/OPO/EOP, Bruce N. Reed/OPO/EOP, Oiana Fortuna/OPO/EOP 
bcc: 
Subject: Re: proper taxation of workfare benefits 

Yes, but only if the understanding is that we will seek a legislative fix (if needed), consistent with 
our position since 1994, that workfare benefits are not subject to FICA and do not qualify for EITC. 
This is what we are going to tell the governors starting this week, in an attempt to dissuade them 
from attacking our decision on FLSA. The function of a working group is only to work out the 
details. Does everyone agree? 
Mark J. Mazur 

Mark J. Mazur 
OS/25/9703:12:27 PM 

Record Type: Record 

To: Cynthia A. Rice/OPO/EOP, Elena Kagan/OPO/EOP 

cc: 
Subject: proper taxation of workfare benefits 

Folks, 
I brought up the idea of a joint OPC/NEC decision process with Gene Sperling at the NEC staff 
meeting on Friday and he said we should go ahead and get this started so we can come to an 
agreement in relatively short order. 

My thinking on this is that we should let the current process involving IRS, Labor, and HHS and 
focussing on administrative solutions chug along to determine the appropriate interpretation of 
current law. But we should set up a parallel process with these agencies (and any other interested 
ones) to develop a legislative solution to this issue. There is a chance that such a legislative fix can 
be added to whatever tax bill will be constructed this summer. I suggest that we try to convene a 
group from Labor, HHS, Treasury, OPC, NEC, OMB, and CEA this coming week to get this process 
started. What do you think? 

Mark 



~ Diana Fortuna 
05/22/9702:15:43 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: 
Subject: flsa distribution 

The guidance is going tonight to House and Senate leadership, so people will be opening their 
envelopes tonight and tomorrow, in terms of the cat being out of the bag. People seem to think 
this won't be interesting to the press. We are briefing Oem Govs on Tuesday a.m. 



, .. r,. 

Talking Points on FLSA 
5116/97; 2:20 p.m. 

• The Labor Department has concluded that the Fair Labor Standards Act (FLSA) applies 
to welfare recipients in workfare or other subsidized employment programs in the same 
way as that law applies to all other employees. 

• This means that many, if not most, welfare recipients in these programs will receive at 
least the minimum wage for their work activities. 

• Welfare recipients in these programs will not have to be paid the minimum wage if they 
fall within the FLSA's exception for "trainees." Some states will probably try to 
structure their workfare programs so that recipients fall within the "trainee" exception. 

• In most cases in which the minimum wage is required, both cash assistance and food 
stamps will count toward the minimum wage. The Department of Agriculture will take 
necessary administrative action to ensure that food stamps can be counted to the greatest 
degree possible. 

• This will not affect the work requirements of the welfare law. States will still be able to 
meet those requirements, by placing people in private sector jobs (where the minimum 
wage already applies) and in workfare programs. With both cash assistance and food 
stamps counting toward the minimum wage, very few states will have to increase their 
assistance payments. In fact, every state but one (Mississippi) can comply with the 
welfare law's current work requirements (now 20 hours per week for a welfare recipient) 
and pay minimum wage without increasing their current benefit level. 

• Far from undermining the welfare law, paying welfare recipients the minimum wage 
required by the law promotes the goals of welfare reform by giving people the ability to 
support their families and break the cycle of dependency. 

• The Labor Department will provide guidance within the next week or two on the specifics 
of this policy and will engage in extensive consultation with states on how to apply this 
policy with the least disruption. 

• The Treasury Department is still exploring how the tax laws apply to welfare recipients in 
workfare programs. We hope to be able to give states an answer to that question very 
shortly. 



Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

Q&A 

Won't this end welfare refonn as we know it by making work more expensive? 

, 
.I: 

Not at all. With both T ANF and food stamps counting toward the minimum 
wage, every state except Mississippi will be able to give welfare recipients 
workfare slots for 20 hours each week (the welfare law's current work 
requirement) without raising their benefit levels. And of course states should be 
trying to place welfare recipients in private sector jobs where the minimum wage 
already applies. 

Are most welfare recipients who are working going to be considered 
"employees"? 

Most welfare recipients participating in the work activities described in the new 
welfare law probably will count as "employees," entitled. to the minimum wage, 
under the FLSA. But some individuals, engaged in such activities as job search, 
vocational education, and secondary school, may count as "trainees" instead. The 
Labor Department will advise states on how the FLSA applies to particular 
programs and individuals engaged in them. 

What's the difference between a trainee and a worker under FLSA? 

An individual is in training if: 
• Training is similar to that given in a vocational school; 
• Training is for the benefit of the trainee; 
• Trainees do not displace regular workers; 
• The employer derives no inunediate advantage from the trainees' 

activities; 
• Trainees are not entitled to a job after training is completed; or 
• The 'employer and trainee understand that the trainee is not paid. 

Can Food Stamps count as wages? 

We believe that through waivers or other mechanisms such as the Simplified Food 
Program option now in law, states will be able to count food stamps toward the 
minimum wage for all those required to work under the new welfare law. 



Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

Does this mean welfare recipients in workfare and other subsidized employment 
programs can unionize? 

No -- that is a different question entirely. Whether and when workers can 
unionize is a function of the National Labor Relations Act. The National Labor 
Relations Board, an independent entity that administers that Act, has not ruled on 
the unionization question. 

Would the Administration support or oppose legislation to exempt welfare 
recipients from the minimum wage laws? 

We would oppose legislation that flatly exempts welfare recipients from the 
minimum wage law. The Administration believes that people who work should 
be paid at least the minimum wage. 

Would you oppose l!IlY legislation addressing this issue? 

Not necessarily, but any legislation would have to be consistent with our support 
for the minimum wage. In determining how the minimum wage law applies to . 
workfare, the Administration has had to address a host of technical issues that 
Congress did not deal with in passing the welfare law. If Congress wants to 
address these issues, the Administration will consider the proposals carefully. But 
any legislation must reflect the Administration's position that people who work 
should be paid at least the minimum wage. 



Talking Points on FLSA 
5/22/97 

• The Labor Department has concluded that the Fair Labor Standards Act (FLSA) applies 
to welfare recipients in workfare or other subsidized employment programs in the 'same 
.way as that law applies to all other employees. 

• This means that many, if not most, welfare recipients in these programs will receive at 
least the minimum wage for their work activities. 

• Welfare recipients in these programs will not have to be paid the minimum wage if they 
fall within the FLSA's exception for "trainees." Some states will probably try to 
structure their workfare programs so that recipients fall within the "trainee" exception. 

• In most cases in which the minimum wage is required, both cash assistance and food 
stamps will count toward the minimum wage. The Department of Agriculture will take 
necessary administrative action to ensure that food stamps can be counted to the greatest 
degree possible. 

• This will not affect the work requirements of the welfare law. States will still be able to 
meet those requirements, not only by putting recipients in workfare, but by placing 
people in private sector jobs (where the minimum wage already applies). With both cash 
assistance and food stamps counting toward the minimum wage, very few states will have 
to increase their assistance payments. In fact every state but one (Mississippi) can 
comply with the welfare law's current work requirements (now 20 hours per week for a 
welfare recipient) and pay minimum wage without increasing their current benefit level. 

• The Labor Department will provide guidance within the next week or two on the specifics 
of this interpretation and will engage in extensive consultation with states on how to 
apply the law with the least disruption. 

• The Treasury Department is still exploring how the tax laws apply to welfare recipients in 
workfare programs. We hope to be able to give states an answer to that question very 
shortly. 
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Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

Q&A 

Won't this end welfare reform as we know it by making work more expensive'? 

Not at all. With both TANF and food stamps counting toward the minimum 
wage, every state except Mississippi will be able to give welfare recipients 
workfare slots for 20 hours each week (the welfare law's current work 
requirement) without raising their benefit levels. And of course states should be 
trying to place welfare recipients in private sector jobs where the minimum wage 
already applies. . 

Are most welfare recipients who are working going to be considered 
"employees"? 

Most welfare recipients participating in the work activities described in the new 
welfare law probably will count as "employees," entitled to the minimum wage, 
under the FLSA. But some individuals, engaged in such activities as job search, 
vocational education, and secondary school, may count as "trainees" instead. The 
Labor Department will advise states on how the FLSA applies to particular 
programs and individuals engaged in them. 

What's the difference between a trainee and a worker under FLSA? 

An individual is in training if: 
• Training is similar to that given in a vocational school; 
• Training is for the benefit of the trainee; 
• Trainees do not displace regular workers; 
• The employer derives no immediate advantage from the trainees' 

activities; 
• Trainees are not entitled to a job after training is completed; or 
• The employer and trainee understand that the trainee is not paid. 

Can Food Stamps count as wages? 

We believe that through waivers or other mechanisms such as the Simplified Food 
Program option now in law, states will be able to count food stamps toward the 
minimum wage for all those required to work under the new welfare law. 



Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

Does this mean welfare recipients in workfare and other subsidized employment 
programs can unionize? 

No -- that is a different question entirely. Whether and when workers can 
unionize is a function of the National Labor Relations Act. The National Labor 
Relations Board, an independent entity that administers that Act, has not ruled on 
the unionization question. 

Would the Administration support or oppose legislation to exempt welfare 
recipients from the minimiun wage law? 

We would oppose legislation that flatly exempts welfare recipients from the 
minimum wage law. The Administration believes that people who work should 
be paid at least the minimum wage. 

Would you oppose l!m( legislation addressing this issue? 

Not necessarily, but any legislation would have to be consistent with our support 
for the minimum wage. In determining how the minimum wage law applies to 
workfare, the Administration has had to address a host of technical issues that 
Congress did not deal with in passing the welfare law. If Congress wants to 
address these issues, the Administration will consider the proposals carefully. But 
any legislation must reflect the Administration's position that people who work 
should be paid at least the minimum wage. 
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CQVERAGE Of "''ELFAR&TO-\\'OR}( PARTICIPANTS 
UNPER TIlE FA.IR LABOR STANDARDS ACT 
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The Personal Responsibility ~d Work Opportunity Reconciliation Act of 19%':>":::" 
replaced the Ajd to Families with Dependent Children program with a new "Temporary "::' :: ..... :/:::\ 
Assistance for NeeOY Families" (T ANF) block grant progra.'1l to the states, and imposed .• : ': <: >. 
strict requirements that T ~W recipientS 'work as a condition of receiving T ANF funds. 
Under the new law, states must demonstrate that 25 percent ofTANF recipients are 
engaged in work for at least 20 boW'S per 'o/eek, or 35 hours in two-parent households. l 

Permissible "work activities" include: (1) unsubsizided employment; (2) subsidized 
private sector employment; (3) subsidized public sector employment; (4) work 
experience; (5) on-the-job training; (6) job search andjob readiness assistance; (7) 
community sen'ice programs; (8) vocational educational training; (9) job skills training 
directly related to employment; (10) education directly related to employment; (II) 
attendance at secondaIY school or OED program; (Lid (12) provision of child care to an 
individual participating in a community service program. . 

A nwnber of the above-listed "work activities" contemplated by T A.'Tf' are just 
that - work. Othel'S are more education or training oriented. However, because many of 
the categories of "work activities" permitted under TANF are vague and undefined, 
evaluation of Fair Labor Standards Act coverage cannot be done (Ul a' categorical basis, 
but rether will depend on the substance of the "v,'ork activities" bei.11g performed, 
analyzed under DOL's traditional tests. The T~"\r law doeS not exempt TANF 
recipients perfomrlng work from FLSA coverage. Exemp!ions by implication are 
disfavored under the FLSA. Th~, when T M"F re~ipients engage in. "v.:ork activities" r 
that meet the traditional tests for FLSA coverage, t."ey will be entitled to the FLSA's 
protection. 

, . . 
Our experience to date with workfare programs makes clear that the activities to 

which workfare participants typically are assigned (e.g., cleaning parks. janitorial 
services, clerical work) are jobs that unquestiOLlably qualify as work under the FLSA. We 
believe, therefore, that substantial numbe~ ofTA,-\'F recipients \\;11 be perfonniLg wo;-k, 
and \\ill be entitled to the Fair Labor Standards A~'s minimum ..... -age and other 
protections. 

I The percentage of T ANF rccipi~ts who ml!St be engaged in work incre!lSe$ by 5 
percent each year until it reaches 50 percent in The y= 2002. In addition, the number of 
required won: hours increases to 25 in fiscal year 1999 and 30 ho~ in fiseal year 2000. 
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The FLSA'S Purposes and C~lYI:rnge. 

The Fair Labor Standards Act was enacted to eliminate "labor ,.onditions 
detrimental to the maintenance of the minimum standard ofliving necessary for health, 
efficiency, and general well-being of workers" and !he unfair competition caused by such 
practices. 29 U.S.C. § 202(a). The Act's coverage is extrem!:ly broad, and protects alL __ _ 
workers whom an employer "suffer[s) or permit[s) to work." 29 U.S.C. § 203(g). As the 
Supreme Court has observed, "a broader or more cOr:lprehensive coverage of employees 
within the stated categories would be difficult to frame." ~y Rosepwasser, 323 U.S, 
360,362 (1945). Senator Hugo Black, the FLSA's principal sponsor, characterized the 
FLSA's term as "the broadest .definition that has ever been included in anyone act." IlL 
citL'lg 81 Congo Rec. 7657 (1937). . " 

Unlike other statutes, where common law te:.1S of employment are utilized, the 
ueconomic realities" ofa situation govern whether a.'l employment relationship exists for ( 
purposes of coverage under the FLSA. This bedrock principle was set forth by the U.S. 
Supreme Court in Goldberg v. \Yhitaker House Cooperative In£., 366 U.s. 28 (1961), 
and has been consistently utilized since.' Under social welfare legislation such as the 
FLSA, "employees are those who as a matter of economic reality are dependent upon the 
business to which they render service." Bartles v, Birmin~am, 332 U.S. 126, 130 
(1947). The determination depends "upon the circumstances of the whole activity." 
Rutherford Fopd Com, v. McComb, 331 U.S. 722 (1947). Relevant factors include, but 
are not limited tp: "whether the alleged employer (J) had the power to hire and fire the 
employees, (2) supervised and controlled employee work schedules or conditions of 
employment,(3) determined the rate and method of payment, and (4) m?intained 
employment records." Bonnette \'. California Heaith and Welfare Agencv, 704 F.2d 
1465, 1470 (9th Cir. 1983). 

Although broad, the FLSA's definition is not all-encompassing. "An individual 
who, -v.iiliout promise or expectation of compensation, but solely for his personal 
P<l!Pose or pleasure, workro in activities carried 01) by other persons either. for their 
pleasure or profit," is not an employee. Wgllingv. Portland Terminal Co., 330 U.s. 148, 
152 (1947). Still, the overriding consideration is -:..\e ecorlomic realities of the situation, 

2 Indeed, in Nationv.>ide Mutwll Insurenee Co, "I. Darden. 503 \;,S. 318 (1992), although 
reverting to the common law test for interpreting the tetm "empioyee" for purposes of ERISA. 
the Supreme Court expressly distinguished the FLSA a!ld noted that the FLSA's "striking 
breadth ... stretches the meaning of' employee' to cover some parties who migbt not qualify as 
such under a strict application of traditional agency l~' principles_" 503 U.S. at 326. 

2 
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under which an employment relationship may be found even where no cash payments ar1'/ made and the participants themselves do not consid~r thems:I .. ·es employees. Lmuru! 
Susan Alamo Foundation v. Sec'y of Lab Of, 471 U.S. 290 (1985). 

proposed Guidance for Evaluating FLSA CJ>.versge for IANF Recipients 

Based on experience to date with workfare p:-ograms, and the strong emphasis in 
the new welfare law on work, we believe that subS!.a.,tial numbers of workfare 
participants under TANF will be employees performing work and will be entitled to 
coverage under the FLSA. A fact-based' analysis of the "economic realities" of the 
situation will make the employment nature of the relationship clear. We suggest that the 
Department of Labor articulate idance based on existing tests, for determinin FLSA 
coverage un er ANF work pro~s, and that DOL include such guidance in its Field 
Operations Handbook and other appropriate sources. The following principles, gleaned 
from current law, should be included in DOL's guidance as to whether an employment 
relationship, and FLSA coverage, exists. 

1. "Striking Breadth" Qf FLSA's Coverage. Congress intended the FLSA to 
have broad co ..... erage in order to achieve its remedi~ purposes of protecting a minimum 
standard oithing and eliminating unfair competitioD caused by SUb-standard wages. 
Courts have consistently affi.nned the FLSA's "striking breadth." ~, ~ Darden. 503 
u.s. 318; Ionv and Su.c:an AlamQ Foupdation. 4;1 U.S. at 296. DOL should promote this 
principle of broad FLSA coverage in its analysis of welfare-to-work programs. 

2. Economic Realities Thst. DOL's guida!lce should empbasize the appli.-::ability 
of the "economic realities" test. in analyzing FLSA :ovetage under workfare programs. 
The test is not mentioned in bOL's current guida-,ce, Field Qperation5 Handbook (Oct. 
20, 1993j at 10b40(a). lnclusiolf of the "economic realities" test is importAnt to reinforce 
the point that as in all FLSA cases, the economic =lities of the workfare situation should 
be analyzed to deternune whetheT an employment relationship exists. The absence of the 
economic realities test in DOL's guidance could result in a mistaken view that TANF . . . . 
work arrangements should follow a different analysis from other types ofwork. 

We believe the economic realities test will be sat:sfied in the vast majority of 
cases, given that T ANF recipients "as a matter of economic reality are dependent upon 
the business to which they render service" for their subsist:nce ir.come. Bartles v, 
Birrnin~bam. 332 U.S, 126,130 (1947). 

. . 
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3. Employer as Beneficiary of Services. A rc:levant factor in determining 
whether an employment relationship exists is whether the services being performed 
primarily benefit the employer or the individual. Em?loyers may argue that work being 
performed by workfare participants benefits the participant and not the employer, because 
the participant is performing the activit), as a condition of receiving government benefits 
aimed at. building economic self-sufficiency. They may also argue that workfare is akin 
to rehabilitation programs sponsored by the Salvation Anny and others, which some 
courts have found to be "solely rehabilitative," and outside the purview of the FLSA. ~ 
Williams v. Strickland, 87 FJd 1064 (9th Cir. 1996). However. a better approach is to f 
focus on whether the employer is primariiy benefitting from the work participant's 
activities. In this regard, a relevant consideration should be whether the employer has 
assigned the TANF recipient to perform work or produce prooucts similar to the 
employer's other employees. 

4. Expectation Q[CompensMiQ!l. Courts have found the issue oh.·hether the 
employee has an expectation of compensation [or hislher 5crvices re!evant to the question { 
ofFLSA coverage. TANF participants will fully ex;x:ct compertsation, i.e., at least their 
T ANF payment, for the services they perform. providing strong evidence of !heir stams as 
employees. 

5. Tax Considerations, DOL should consider whether an employer has availed 
itself of the Targetted Jobs Tax Credit (or similar b::nefits) for the TAl'-;"F recipient or 
similarly-situated workers. These programs typically feward employers for emplQving 
hard to place individuals, including, in the case of me federal law, welfare recipients. 
Employers should not be permitted to claim tax b,eaks based on em?loyer status but 
avoid employer status for purposes of paying the minimum wage. 

6. Functions vs. Labels .. As previously noted, the "work activities" permitted 
under T ANF are broad in scope, ranging from vocational education to community service 

. and employment. The categories of work activities contained in the law are not defmed 
and are not useful in distinguishing between activities that do and do not constitute work . . . , 

for purposes of the FLSA. Accordingly. the focus should be on the functions aT Al-I"F 
recipient performs, and not the label that the stale or employer attaches to those activities. 

7. Iuining vs. Work. The stated purpose of the new welfare law is to help 
individuals make the transition from government essistance to self-sufficiency. 

.. 

wages will in many cases require extensive training and edueation. To the e),;tent T ANF ~ 
Equi?ping TANF recipients with the knowledge and skills needed for good jobs at good J \ 
training programs meet DOL's traditional criteria fur excluding such programs from 

4 
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FLSA coverage, DOL's standard rules should govern. However, DOL sboulcf be Vi&ilanj \ 
in not pennitting employers to use "training programs" as a subterfuge for engaging 
TANF recipients to perfonn work without the protections of the FLSA. 

Under DOL's traditional test for distinguishing between training and employment. 
trainees are not employees ifall six of the following factors ~ met: 

1. The training, even though it includes acrua I operation of the facilities of the 
employer, is similar to that which would~ given in a vocational school; 

2. The training is for the benefit of the trainees; 
3. The trainees do not displace regular employees, but work under close 

observation (Note: TANF does not permit ~ployers to displace current employees with 
T Al-.'F recipients) 

4. The emplo):er that provides the training derives no immediate advtmtage from 
the activities of the trainees and on occasion his operations may actually be impeded; 

5. The trainees are not necessarily entitled ';0 ajob at the completion of the 
training period; and 

6. The employer and the trainees understand that the ~inees are not entitled to 
wages for the time spent in training.) 

Wben confronted with employer arglllnents that T A. 'I.W recipients are trainees and 
not employees, DOL should review the nature of the activity being perfomed and 
consider whether such an activity typice.lly is considered work. In addition, DOL should 
consider the typical duration of training for such work. Given past experience with 
workfare programs, it is likely that in' most cases, TANF reCipients will be placed in low- I 
level, entry-level work, and tnUning will be of a li.-nited nature and duration. Thus, the 
natwe and duration ofTANF worker training "'ill differ markedly from the training DOL 
has excluded from FLSA coverage. 

8. Wbo iF the EmplQ)"er? The FLSA defines "employer" to include "any person 
act4lg directly or indirectly in the interest of an emPloyer in relation to an e~ployee." 29 
U.S.C. § 203(d). III detennining who is the TA..'Io.,"F worker's employer, the traditional . 
indicia of employer control should factor into tl:!e analysis, including: 

3 Similar criteria were recently set for.h by DOL for purposes of distinguishing 
when activities under the recent School·to-Work Act count as work vs. schooling. Couns 
often l!tilize the above criteria as g'.lidance, but do not necessarily fud them 
determinative. Rejch v. Parker Fire ProIC«tioD District, 992 F .2d 10Z3 (lOth Cir. 1993); 
McT,BUiDljp v, Enslev, 877 F.2d 1207 (4th Cir. 1989). 

s 
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a. Whether the employer has the ability to hire, discipline or fire th~ 

employee; 
b. Whether the employer determines the rate or method of payment; 
c. Whether the employer has the right to supervise and control the 

employees' work schedule, conditions of employment, or type or manner of work being 

performed; 
d. Whether the employer maintains emplo)1!1ent records for the employee ' 

BonDe~, 704 F.2d at 1470. 

In reviewing the above factors, DOL should bear in mind that in some cases, a r 
joint employer relationship may. exist betwyen the,state agency suppl>'ing TANF 
payments and the entity for which the participant is working. Under FLSA joint 
employe: doctrine, a determination of whether a joint employer situation exists depends 
on "all t.l-je facts in the particular case." 29 CFR § 791.2(3). The joint employer analysis 
will obviously be influenced by how a state elects to structure its program. VI'hile we do 
Dot know a great deal at this point about how states will be structuring their workfare 
programs under TM"F. U. will states utilize employment agencies to place workfare 
paJ"jcipants, will states divert TA.""JF checks to an er..ployer or cODtim.:.e to make TANF 
payments on their OVl'7l, etc., !t is quite possible that a joint employment situation will 
exist. The state agency will, at a minimum, be responsible for the pa;ment of "wages" in 
the form of a TANF grant, and may in many cases have a level of involvement and 
control o ..... er a TAh'F work participants' assignment. Tbe employwg entity will have 
control over the work to be perfonned and the conditions under which it is performed. 
Thus, both the state and the other employer may be jointly and sey-eraIly liable for 
payment of the minimum wage. 

Conclusion 

DOL should prepare and circulate guidai1ce $tating that the economic realities test 
will pe used to determine whether a TANF recipient is engaged in a "work activity" that 
meets the defmition of work under the FLSA. Th.is guidance should be incorporated into 
the Field QperatiQn~ Handbook and other appropriate sources. 

6 

. . 



" OMB:'~eBOR BRANCH 
, , ID:202-395-1596 

JRN 10'97 17:06 NO,011 P,16 

"REGULAR" MINIMUM WOULD MOST LIKELY BECAUSE INCOME 
WAGE WORKER QUAUFY FOR: BELO~': 

0 Food Stamps 130% of povert)' 

0 Medie.1id for: 
- kids under 6 133% of poyc:rty 
- kids born ;.fter lCD% of poverty 

Single parent 'with 2 kids 9/198,) 
employed 40 hrslwk 

' , 

at minimum wage 0 Earned Income Tax S11,Gl0/year 
makes income < 100% of Credit 

• , 
po .... erty 

0 Some subsidi;:.cd Sute-set formulas 
£S_15/hour II 40 hrs ~cck child carc 
x 52/'I'.ks a S 10.712 

0 Free school lur.chcs 130% of poverty 
100% of poverty in 1996 for kids 
for family of 3 ~ S12,9S0 

0 WIC supplemental 1&5% of po ... erty 
food for kids <: 5 

0 Home heating aid 150% of poverty 

0 Housing/rental 50%, of median income in 
assistance mctropolitan area 

0 Job training thru 100% of povc:rty or 70% 
JTPA Tlt!e II-A of BLS Iiy bg standard 

0 Unen.',ploymcnt Because wages and hour; 
Insurance worked would qualify in 

most states 
0 Workers Comp Because an "employee" 

Note: Since the 3utomatic link between AFDC and Medicaid eligibility has been 
broken, Medicaid CO\'crage could be available to the single working parent as well as 
the children if eligibility meets statNet standards that v,'ere in place 7/16/96. The 
medkn of all SO..ates in 1996 was gross income of $8,640 or less. Therefore, the single 
parent workint 30 hours a wec:k at minimum Vo'age for S2 weeks a year ($8.034) would 
most likely qu;;lify for coverage in most states, regardless of '9o'hether they re(;c:i\'c 
TAh."F or not. 

I 
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"TANP WOl\KER" 

~e p"rmt wIth 2 klds 
emploYed in WorklUII . '. ~ . 'Ituation 

Assuming income 
- < 200% poverty 

• 

WOULD MOST UKEL Y 1P GROSS INCOME 
QUALIFY POR! BELOWI 

o 

o 
• 

o 

(I 

o 

o 

o 

o 

o 

o 

Jlood Stamp. 

Medicald fon 
kJcb UDd~''6 
kld. born afta' 
9/1983 

130% of poverty 

133% of poverty 
100% ot poveRy 

Earned Income T", Sl1,610/YClif 
Credit 

Some subsidIzed 
child care ' 

Possibly' 
transportation 
expCft$C$ 

Pree lc1toollunehes 
. (or kids 

WIC cupplemental 
rood (or kid. < , 

HOMe heating 1I1d 

liousing/rental 
IlUistaDct 

lob trahlllll thru 
flPA Tit.1c D·A 

Ul\cMplo)'lll~nt 
Insuranee 

StAte-sd {ormvl:lt 

State-.et formul:a. 

lS5% of poverly 

1$0% ot poverty 

SO% of median Income In 
metro~lItan Ifn 

100% of po'V~ or 700/0 
of BLS livinS standard 

If 'III"'~~~' lind hours 
worked'! would quality In. 

broken, Medicaid covenao ~ould b. avallable to the: ji"sJc "fI'OlrKl~LK 
the e:bJldten if ellglblUty mtcts lUte-set Habdtrd, tllit 'W~c In 7/16/96. Tho 
median ot .n states in 199' wat groll Income of $9.640 or less, the single 
parent 'Working 30 houn • week at minimum wage for S2 'Weeks a year (S8,034) would 
most likely qu.llfy for cover.co In most stattt, regardlu. or whether they metve 
'I'ANP or not. . 
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OUESTIONS & ANSWERS 
ON TBEAPPLJCATIONOF LABOR STANDARpS 

TO TANE PARTICIPANTS 

1. Can you provide a list of the labor protections to which welfare redplents will be 
entitled? 

Welfare roeipients who are employees will be subject to the same federal labor protections 
as any other worlcers. Because of variations in state laws and the variations of labor 
standaIds among specific jobs and industries, it is not possible to prepare a complete list of 
labor standards that will apply to al1 such workers. (For example, there is no federal 
overtime requirement in agriculture. Employees engaged in door-to-door sales are not subject 
to the federal minimum wage. And newspaper deliveI)' persons are exempt from the federal 
child labor rules.) In general, however, such participants are likely to be eligible for: 

(I) MInimum wage; 
(2) Overtime pay; 
(3) Child labor protections; 
(4) Unemployment insurance; 
(5) Workers' compensation; 
(6) Safety and health standards; and 
(7) Equal employment opponunity protections. 

o 
2. Does the FLSA apply to welfare redplents who are required to work? How would the 

FLSA be enforced for TANF recipients? 

The FLSA has a veI)' broad definition of employment that applies to welfare recipients who 
are required to work just as it does to any other worker. Some T ANP recipients will 
panicipBle in work activities that would be considered training activities under the FLSA, 
such as OED classes. If a welfare recipient is considered a trainee (and not an employee) 
under the PLSA, the minimum wage would not apply. But in most cases, where welfare 
recipients in work activities will be performing some kind of work for a private company or 
a public agency, they will be entitled to the minimum wage, Just like other workers are 
entitled to the minimum wage. 

The goal of welfare refonn Is to move people from the dependency of welfare to productive 
employment that can raise Americari families and their children out of poveny. Assuring 
that welfare recipients who work receive the minimum wage complies with the law while 
advancing this goal. 

- 1 -
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Participants in work programs who believe that their employer is not complying with the law 
can, just like any other woIiter, file a complaint with the Department's Wage and Hour' 
Division or file a private lawsuit in court. 

3. What Is an example of the type or work ac:Uvity that would c:onstitute training whfc:h 
would not be employment under the Fair Labor Standards Act? 

T ANF recipients can participate in work activities that constitute trairiing which would not 
be employment under the FLSA. Where the training meets the PLSA criteria, participants 
an: not required to be compensated at the minimum wage because they are not "employees." 
The standard FLSA test provides that an employment relationship does NOT exist in that 
situation if: . ' 

1) the training is similar to that which would be given in a vocational school; 
2) the training is for the benefit of the employee; 
3) the trainee does not displace a regular employee; 
4) the employer derives no inunediate advantage from the trainee's activities; 
5) the trainee is not entitled to a job after the training is completed; and 
6) the employer and the trainee understand that the employer will not pay the 

trainee wages or other comperisatlon. . . 

In situations where the training is not connected with any employment and is provided in a 
school setting. the trainee is likely to be classified as a "trainee" and not as an "employee." 
On the other band. where the training is provided in a work-based setting. a determination 
of whether "work" is being perfonned and an employment relationship exists is morc 
difficult. In either case. the PLSA test must be applied to the specific facts of the situation 
in order to make a determination. 

For example. a trainee may learn to weld by working beside and under the supervision of an 
experienced welder at a manufacturing ·plant, without expecting compensation. If the 
employer gets no benefit from the trainee's activities, because the time and effort the welder 
spends in closely observing the trainee outweighs any usefulness, and there is no guarantee 
that the employer willhlre the trainee after the training, the test for employee status probably 
would not be met. 

4. Considering aU ofChe valuable training and workforce experience they wiU be receiving 
In these welfare.lo-work programs, why should welfare recipients be guaranteed a 
minimum wage? 

-2-
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As people move from welfare 19 work. one or the most important lessons they can leam is 
that lmIk~. Paying them less than the minImum wage defeats this purpose. because no 
one can achieve self-sufficiency and raise a family on less than the minimum wage. That's 
why Congress. at the President's behest. raised the minimum wage last year from $4.25 an 
hour - a level at which. even with the Earned Income Tax Credit and food stamps. a single 
mother or father with two kids and a full-time minimum wage job did not make enough to 
rise above the poverty level. 

Raising the minimum wage is a signal that the nation should reward - and not hold back
people who try their very best to make it on their own. Welfare recipients should not be 
excepted from that ideal. To do so would be to send the wrong message to Americans who 
are moving from welfare to work. 

If welf"re recipients hayc to be paid the minimum wage, doesn't that undermine the 
President's Welfare-to-Work Challenge? 

No .. The President's Welfare-to-Work Challenge is dedicated to moving welfare recipients 
into long-term private sector jobs by providing $3 billion in funding for job placement and 
job creation. States and cities can use these funds to provide subsidies and other incenti vcs 
to encourage private businesses to hire welfare recipients. The requirement that welfare 
recipients who are required to work must be paid at least the minimum wage is entirely 
consistent with the goal of moving people 'into real jobs at fair wages. 

Does the decls.lon In Johns v. Stewart mean that welfare rec:lplents working under 
TANF are not enUtied to. the minimum wage for their hours ot work? 

No. ~. 57 P.3d lS44(lOth Cir. 1995)~ did not arise under T ANP. but under two Utah 
state general assistance programs under which recipients were required to participate in a 
variety of rehabilitative and self-sufficiency activities, including community work. This ease> Z
is di5linguishable Oil that basiL Moreover, the court only held that the general assistance 
recipients were not employees of the State, but did not examine the relationship between the 
recipients of the assistance and the entities (Weber County Division of Aging and Brigham 
City Corporation) for whom they actually performed work. 

We also believe that the .lllIlDl court did not properly apply the prinCiples of the FLSA. ~ 
recogni7.es that the FLSA has a very broad definition of the terms "employ'" and "employee" 
and that the question of whether an individual is an employee turns on the "economic 
realities" of the situation. Nevertheless, the court incorrectly focused upon irrelevant factors 
(such as that there were rehabilitative aspects to the general assistance programs) and ignored 
the factors ordinarily examined by the courts to determine whether an employment 

- 3 -
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relationship exists. Therefore, we do not think that the ~ case is useful in analyzing 
whether individuals who panlclpate in T ANF work activities are employees entitled to the 
minimum wage. 

7. Is the DOL only studying FLSA and Its appllcabWty to welfare recipients In work 
activities at the urging oUhe unions? 

No. Whether someone is an employee entitled to the minimum wage has nothing to do with 
politics or unions. The law requires that the applicability of the minimum wage be 
determined regardless of whether an individual is on welfare or not. 

The American people understand the need to be fair in this issue. We want welfare recipients 
to worle and they need to be paid the minimum wage. We need to move people away from 
welfare dependency to work·· but we need to help them make enough to achieve self 
sufficiency. 

8. Is It legal to pay welfare recipients a training wage? If so, Is there a Ume limit? 

There is no "training wage" provision in the Fair Labor Standards Act. Under some 
circumstances. individuals who are trainees are not employees under the FLSA rules and 
therefore don't have to be paid the minimum wage. There is no specific time limit on a 
program that qUalifies as training under the FLSA. (See Question #3.) 

The FLSA does allow the payment of a subminimum wage to newly hired employees under 
20 years of age for a strictly limited period of time. The FLSA's youth subminimum wage 
provisions - enacted with the 1996 minimum wage increase - do not require any training. 
The President strongly opposed the subminimum wage when it was proposed last year. 

, The FLSA's subminimum wage - $4.25 an hour - may be paid only to an employee under 
20 years of age during hislhcr fust 90 consecutive calendar days of employment with an 
employer. Welfare recipients are treated the same as any other workerS under these 
provisions. Consequently, as with any other worker, if a welfare recipient who is under age 
20 pCnorms work that is subject to the FLSA, he or sbe can be paid the'subminimum wage 
for the first 90 consecutive calendar days of employment with an employer. 

Employers are prohibited from displacing employees in order to hire youth at the 
subminimum wage. Also prohibited are "partial displacements" such as reducing other 
employees' hours, wages, or employment benefits. 

·4-
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9. Why not pennit a spedal,lower minimum wage for welfare rec:lplents who are placed 
In work assignments? They are not going to be 85 productive as other workers. They 
are going to need a lot of training. 

The President strongly opposed the new subminimum wage for workers under age 20 when 
it was proposed last year. Welfare reform is supposed to move people from the dependency 
of welfare into real jobs, with real pay and real futures-jobs that lead to self sufficiency and 
independence. That means paying at least the minimum wage . 

. As President Clinton said In signing the new minimum wage into law last year: 

"If we want to really revolutionize America's welfare system and move 
people from welfare to work and reward work ... the farst, ultimate test we all 
have to meet [is]: ICyou get up every day and you go to work, and you put in 
your time and you have kids In your home, you ·and your children will not be 
in poverty". 

To pay welfare recipients less than the minimum wage would undermine the goal of self 
sufficiency. 

10. WbJle the government Is out there taking care ofT ANF participants and ensuring them 
the minimum wage, what happens to low-wage workers In this country who aren't on 
welfare? 

The President has done a great deal to help low-wage workers. He has increased the 
minimum wage, expanded the BITe, increased access to pensions, signed the Family 
Medical Leave Act, and improved health insurance portability because of his concern for 
improving the economic condition of low and moderate income working Americans. 

The President initiated welfare reform to remove the barriers to work that have kept many 
welfare recipients trapped in dependency. The goal ofTANF is to move these individuals 
into the economic mainstream of working men and women. Enforcing labodaws so that 
welfare recipients are paid the minimum wage for their work will help achieve this goal. 

Moreover, according to a recent study by the Urban Institute, paying T ANF participants who 
work the mlnimum wage does not make them better off than other low-wage workers. The 
study finds that in low benefit states (such as Mississippi) and medium benefit states (such 
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as illinois) aT ANF participant who works 20 hours per week would have a lower income 
than a minimum wage worker working 20 hours a week in that state.' 

11. What has the Presldentsald about the relationship between work, welfare reform and 
the minimum wage? 

The President bas consistently called for moving welfare recipients into ~ jobs at fAil: 
wages that offer real opportunities for independence and self sufficiency. For example: 

(1) "Welfare reform should be about work. Welfare sh()uld provide people the 
opportunity to move from welfare to work as quickly as possible. 

In retum, people must take responsibility for supporting themselves and their 
families. All those who can work must go to work to support their families." 

[President Clinton, "Rebuilding America For A New Era"] 

(2) "Two days ago we signed a bill increasing the minimum wage here and making it 
easier for people In small businesses to get and keep pensions. Yester:t!ay we signed 
the Kassebaum.Kennedy bill which makes health care more available to up to 25 
million Americans, many of them in lower-income jobs where they're more 
vulnerable. 

The bill fm signing today PIeSCrVes the increases in the earned income tax credit for 
working families. It is now clearly better to go to work than to stay on welfare -
clearly better. Because of actions taken by the Congress in this session, it is clearly 
better. And what we have to do now is to make that work. a reality." 

[president CUnton, in his remarks at the signing of Tho Personal Responsibility And 
Work Opportunity Reconciliation Act, August 22, 1996] 

I "Comparison of Wages and Benefits ofTANF Workers and non-TANF Low-Wage 
Workers," by Pamela Loprest. The Urban Institute, April 14, 1997. Low and medium benefit 
states are likely to meet the minimum wage requirement for covered T ANF participants by 
combining the T ANF cash benefit and the cash value of the food stamps benefit (under 
applicable food stamps programs). Eligible low-wage workers are likely to receive food stamps 
on top of the minimum wage they earn at work. 
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(3) ''This week I will aign into law an increase in the minimum wage. For those who 
work hard to stay off welfare, but can't live on $4.25 an hour, this is a very important 
act. It will truly honor work and family." 

[President Clinton, Radio Address, August 17, 1996] 

(4)· "Together with our tax cut for working families, this [minimum wage] bill ensures 
that a parent working full-time at tbe minimum wage can lift himself or herself and 
their children out of poverty. Nobody who works full-time with kids in the home 
should be in poveny. Ifwe wani to really revolutionize America's welfare system and 
move people from welfare to work and reward work .. ~ the fIrSt, ultimate test we all 
have to meet [is]: If you get up every day and you go to work, and you put in your 
time and you have kids in your home, you and your children will not be in pove~. 

At ilS heart, this bill does reaffirm our most profoundiy American values, offering 
opportunity to all, demanding responsibility from all and coming together as a 
community to do the right thing." 

[President Clinton in his remarks on signing the minimum wage bilI, August 20, 
1996] . 

(5) "Welfare as we knew it was a bad deal for everyone. We're determined to create a 
better deal. We want to say to every American, work pays. We raised the minimum 
wage; we eltpanded the earned income tax credit to allow the working poor to kccp 
more of what they earn. Now we have. to create a million jobs for people on welfare 
by giving businesses incentives to hire people off welfare and enlisting the private 
sector in a national effort to bring all Americans into the economic mainstream." 

[president CUnton, Radio Address, December 7, 1996.] 

(6) ''We continue to take action to value work and to value families. I fought for and 
signed legislation that raises the minimum wage by 90 cents over two years. This 
action will significantly improve the lives of 10 million Americans by rewarding 
work and responsibility and ensuring that work pays." . 

[President Clinton, Florida Times-Union, September 22, 1996] 

(7) "It's time to honor and reward people who work hard and pIay by the rules. That 
means ending welfare as we know it .... Empower people with the education, 
training, and child care they need for up to two years, so they can break the cycle of 
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dependency; expand programs to help people Jearn to read. get their high school 
diplomas or equivalency degrees, and acquire specific job skills; and ensure that their 
children are cared for while they Jearn. After two years, require those who can work 
to go to work. either in the private sector or in community servicc; provide placement 
assistance to heJp eVCl)'one find a job, and give the people who can't find one a 
dignified and meaningful community service job." 

[BID Clinton and AI Gore, PUltlng People First) 

(8) "Under the increase which the Congress voted in 1993 in the earned income tax 
credit. 15 million working families have been given a tax cut -- it's worth about 
$1,000 in lower taxes to a family of four with an income of less than $28,000, and 
that's most Hispanic families in the United States. And that's one big reason that the 
welfare rolls are down, because we're making work pay. On October 1st. 10 million 
more Americans will get a pay raise when the minimum wage increase goes into 
effect." 

[presldent Clinton, in his remarks at the Congressional Hispanic Caucus Institute 
Dinner, September 25,1996) 

(9) "On Tuesday, the Senate voted to pass a 9O-Cent increase in the minimum wage. It's 
about time. You can't raise a fatnily on $4.25 an hour, and if we. don't raise it, the 
minimum wage will fall to a 40-year low this year in terms of what it will buy. So 
I congratulate the Republican members of Congress who joined with the Democrats 
to honor work and family, opportunity and responsibility. by voting to give minimum 
wage workers a raise." 

[President Clinton, Radio Address, July 13, 1996] 

(10) "On this 4th of July weekend, I want to talk about one thing that is at the root of all 
of our independence - going to work. It makes you self-sufficient. It makes you and 
your family truly independent 

Unfortunately, millions of Americans are not independent because they are 
dependent on welfare. The vast majority of these Americans dream the same dreams 
most of us do. They want the same dignity that comes from going to work and the 
pride that COIJlC8 from doing right by their children. They want to be independent. 

Today rm pleased to announce that Virginia will receive the newest waiver. 
Virginia's plan requires people on welfare to go to work. Like the states of Oregon. 
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Missouri and a few others, it also allows money now spent on welfare and food 
stamps to go to employers to supplement wages to help create jobs in the private 
sector. And it helps people get child care. It's a good plan, and I'm proud to be 
supporting it. ... 

[President Clinton, Radio Address, July I, 1995] 

(11) "Our job is to create opportunity for those who take responsibility to work hard and 
lift themselves up. Those are the values that have always sustained us and kept us 
a great nation. That's why we fought so hard for the earned income tax credit in 1993 
-- a working family tax cut for IS million families with incomes under $26,000. And 
that's why I now call on Congress to raise the minimum wage .90 to $5.15 an hour 
over the two years. . 

In temlS of real buying power, the minimum wage will be at a 4O-year low next year 
if we don't increase it above where it is now at $4.25 an hour. As. I told the Congress, 
already just this year in one month of work, members of Congress have earned more 
than full-time minimum wage workers earn all year long. Nobody can live on $4.25 
an hour and, yet, 2.5 million Americans are working for just that amount, and many 
of them have children to feed. Millions more are just above the minimum wage. 

The only way to strengthen the middle class and shrink the underclass is to ensure 
that hard work pays. Increasing the minimum wage is an important part of our 
strategy to do that. Congress is considering other economic strategies now as well. 
The test for all of these ideas should be: Do they reward work? Do they grow the 
middle class and shrink the underclass? Do they build economic opportunity in 
America? I believe. for example, if we're really serious about welfare reform, 
increasing the minimum wage will plainly help. 

More than anything, I want to give a genuine bipartisan welfare reform effort the best 
chance it can to produce a bill that we can all be proud of, a bill that will encourage 
work and responsible parenting and independence. But welfare reform can't possibly 
succeed unless the people we expect to leave welfare and go to work are rewarded 
for their labors." 

[President Clinton, Radio Address. Pebruary 5, 1995] 

12. Have stata' welfare plans been approved by HIlS already? Does this mean that states 
are In compUance with employment laws? 
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HHS docs not approve state welfare plans -- it merely certifies that they are "complete". 
Most of the plans which have been submitted have already been certified as complete. A 
"complete" plan includes information addressing each of the areas laid out in the statute for 
State T ANF plans, including establishment of goals and actions to prevent and reduce the 
incidenc:e of out-of-wcdlock pregnancies and ensuring that parents and caretakers reoeiving 
assistance under the program engage in work activities. HHS makes no substantive 
judgments about the contents of the plans, nor does it make any judgment about whether the 
plans or their implementation comply with federal employment laws. 

13. It appears the Federal aud State governments will have to pay more than expected to 
move people offweltare. Where will the Governors and Mayors find resources to move 
people from welfare to work? 

New block grant rules and declining caseloads have resulted in many states having more 
flexible resources and additional funds available per welfare household this fiscal year. In 
addition, states may use their state-only welfare funds to serve a variety of needs and special 
populations. We are encouraging states and localities to maintain their investment in low
income families and use all resources to move people from welfare to work. . 

The President has proposed the Welfare-to-Work Jobs Challenge, which would make 
additional funding available to States and locaIities for the purpose of placing the hardest-to
serve recipients into lasting jobs. States and localities would be expected to coordinate these 
funds with private and other public sector resources, including T ANF block grant dollars, 
JTPA funds and the Work Opportunity Tax Credit. 

The President has also'proposed a "super" Work Opportunity Tax Credit for long-term 
welfare recipients-employers could receive a credit equal to 50 percent of the first $10,000 
in wages for each of two years, making for a maximum credit 0($10,000, as opposed to 
$2,100 under the regular WOTC. In addition, the existing WOTC would be expanded to 
include able-bodied childless food stamps recipients aged 18-50. Creation of this targeted 
credit would further increase the resources available for welfare-to-work efforts. 

14. What Is the history ottederaiJobs programs Intended to move welfare par11dpants into 
work activities? Have reclplents been paid or exempt from the minimum wage? 

. Pederal jobs programs intended to move people out of poveny or unemployment over the 
last 60 years generally have required that participants receive at least the minimum wage, as 
illustrated in the following chart. 

- 10-



US DDL/DASP , . ID:2022196924 MAY 31'97 16:21 No.OOl P.12 

Works Progress Administration 
(1935 - 1943) 

Community Work and Training 
Program (1962 - 1967) 

Work Incentive Program 
(1967 - 1988) 

Comprehensive Employment and 
Training Act (1973 - 1982) 

Communily Work Experience 
Programs (1981 - Present) 

A1temative Work Experience 
Programs (1988 - Present) 
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Not Jess than Compensation StandardS 
MW or Equiyalent 

Yes Prevailing wagesZ 

Yes Hours set by grant divided by 
prevailing wages 

Not Available 3 AFDC grant only (no record of 
hours; included training) 

Yes Prevailing wages 

Yes Hours set by grant divided by 
FLSA minimum wage 

Not AvailabJe' AFOC grant only (no record of 
hours; may include training) 

A brief description of each of these federal programs follows. 

Z The prevailing wage is the wage rate paid for comparable work in the locality. 11 is 
always alleast the minimum wage, and usually higher. 

3 The WIN Program combined job readiness training, job search and other activities not 
con~idered work under the FLSA. 

• Similar to WIN, A WEP is a variation of CWEP which provides increased flexibility to 
the States in structuring work and training programs with sponsors. Stale plans are approved by 
HHS as an alternative to CWEP. 
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The purpose of the Works Progress Administration (WPA) (1935 - 1943) was to move 
employable individuals from federal relief programs to a very wide variety of work projects. 

WPA wages were paid at a level that was termed a "security" level, which was initially intended 
to be higher than the federal relief payments, but lower Ulan prevailing wages. Many unions and 
others objected that the WPA's practice of paying security wages was lowering wages in the 
private sec:tor. Consequently in its aecond year of operation, the wage rates paid under the WPA 
were raised to the prevailing hourly wages at the same time that the number of hours worked 
each month was reduced, so that the monthly amounts paid did not increase. 

The first federal effon to reQuire welfare recipients to work was the Community Work and 
Training Program (CWT) that accompanied the creation of the AFDC-U program in 1962. (The 
AFDC-U gave the Slates the option of providing assistance for children in two-parent households 
in which the father was unemployed.) States could reQuire AFDC-U recipients to "work off' 
the amount of assistance they received at a community job, with the number of work hours 
determined by the prevailing community wage rate for comparable work. 

U sage of this optional provision by the slates was extremely limited. 

In 1967, Congress created the Work Incentive Program(WIN), which added work reQuirements 
for able-bodied fathers, out of school youths aged 16 or older, and other adults receiving AFDC 
who were not themselves parents. The program provided that when an individual became 
employed, the first $30 of earnings per month plus one-third of the remainder would be excluded 
from income in calculating the welfare benefit. 

The WIN program included training, education, and unpaid work experience, under which the 
participant received no remuneration other than the welfare benefits. The work experience lasted 
up to 13 weeks of unpaid work activities, with an allowance for work-related expenses. 

In 1971 Congress amended the WIN program to include more emphasis on employment training 
and job search. Among those who participated in WIN, very few ever performed work in 
exchange for welfare. 
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The Comprehensive Employment and Training Act (CETA), enacted in 1973 and administered 
by DOL until its repeal in 1982, contained provisions for on-the-job training and public serVice 
employment targeted to areas of unemployment of 6.5 percent or more. Wages paid under either 
component were required to be the highest of: the PLSA minimum wage; the state minimum 
wage; the prevailing wage for persons similarly employed; the minimum entrance wage rate for 
inexperienced workers in the same occupation in the establishment; the wage rate required by 
an applicable cqllective bargaining agreement; or the prevailing wage rate under the Davis
Bacon Act, if applicable. 

1981 Omnjbus Bnd",t Reconciljatjon Act 

In 1981, Congress gave the states greater latitude in administering WIN aud imposing work 
requirements. The states could run the following o.ptional programs:5 

(1) WIN Demonslration Programs - The states could administer WIN demonstration 
programs (as described above) with greater flexibility on the mix of services. 

(2) Community Work Experience Programs - CWEP required that the hours worked by 
participants nol exceed the amount they received in grants divided by the FLSA 
minimum wage. 

(3) Job Search Programs (added in 1982)· The states could adopt mandatory job search 
activities or job referral.prognuns for AFDC recipients. 

(4) Work $upplementalion Programs (added in 1984) • The slates were permitted to use 
AFDC grants to subsidize on-the-job training for welfare recipients with a public or 
private employer. 

In 1988, Congress passed the Family Support Act, which included nearly $5 billion in initial 
funding to be spent between 1989 and 1995 on the Job Opportunities and Basic Skills Training 
Program (JOBS). JOBS remained in place until it was replaced by the recent TANF legislation. 

S As indicated, CWEP had special pay provisions. Standard FLSA rules applied to 
participants in the other programs. 
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The JOBS program established participation standards for states for the first time: 7% of AFDC 
recipients had to participate by 1990, rising to 20% by 1995. JOBS encouraged activities such 
as education and training. In addition, the states had to offer at least two of the fOllowing: group 
and individual job search, on-the-job training, work supplementation, and CWEP or Alternative 
Work Bxperience. 

Under the "on-the-job training" component, participants were hired by private or public 
employers and provided training in skllls essential to the full and adequate performance of the 
job. These participants received wages and benefits commensurate with those for similarly 
situated employees as trainees, and in no event less than the amount required by the PLSA or 
State minimum wage law. 

CWEP and Alternative Work Bxperience both involve the assignment of welfare recipients to 
work for no additional wages at public or private nonprofit agencies. In the case of CWEP, a 
partiCipant's hours of work have been limited to the family's monthly AFDC grant divided by 
the federal minimum wage (or the state minimum wage, if higher) for a period up to nine 
months. Unlike eWEP, participants in Alternative Work Experience have not been limited in 
the number of hours they can work; instead, the work schedule has been worked out by the 
participant and the sponsoring public or private nonprofit entity. 
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• The Labor Department has concluded that the Fair Labor Standards Act (FLSA) applies 
to welfare recipients in workfare or other subsidized employment programs in the same 
way as that law applies to all other employees. 

• This means that many, if not most, welfare recipients in these programs will receive at 
least the minimum wage for their work activities. 

• Welfare recipients in these programs will not have to be paid the minimum wage ifthey 
fall within the FLSA's exception for "trainees." Some states will probably try to 
structure their workfare programs so that recipients fall within the "trainee" exception. 

• In most cases in which the minimum wage is required, both cash assistance and food 
stamps will count toward the minimum wage. The Department of Agriculture will take 
necessary administrative action to ensure that food stamps can be counted to the greatest 
degree possible. 

• This will not affect the work requirements of the welfare law. States will still be able to 
meet those requirements, not only by putting recipients in workfare, but by placing 
people in private sector jobs (where the minimum wage already applies). With both cash 
assistance and food stamps counting toward the minimum wage, very few states will have 
to increase their assistance payments. In fact every state but one (Mississippi) can 
comply with the welfare law's current work requirements (now 20 hours per week for a 
welfare recipient) and pay minimum wage without increasing their current benefit level. 

• The Labor Department will provide guidance within the next week or two on the specifics 
of this policy and will engage in extensive consultation with states on how to apply this 
policy with the least disruption. 

• The Treasury Department is still exploring how the tax laws apply to welfare recipients in 
workfare programs. We hope to be able to give states an answer to that question very 
shortly. 



., 

Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

Q&A 

Won't this end welfare refonn as we know it by making work more expensive? 

Not at all. With both TANF and food stamps counting toward the minimum 
wage, every state except Mississippi will be able to give welfare recipients 
workfare slots for 20 hours each week (the welfare law's current work 
requirement) without raising their benefit levels. And of course states should be 
trying to place welfare recipients in private sector jobs where the minimum wage 
already applies. 

Are most welfare recipients who are working going to be considered 
"employees"? 

Most welfare recipients participating in the work activities described in the new 
welfare law probably will count as "employees," entitled to the minimum wage, 
under the FLSA. But some individuals, engaged in such activities as job search, 
vocational education, and secondary school, may count as "trainees" instead. The 
Labor Department will advise states on how the FLSA applies to particular 
programs and individuals engaged in them. 

What's the difference between a trainee and a worker under FLSA? 

An individual is in training if: 
• Training is similar to that given in a vocational school; 
• Training is for the benefit of the trainee; 
• Trainees do not displace regular workers; 
• The employer derives no immediate advantage from the trainees' activites; 
• Trainees are not entitled to a job after training is completed; or 
• The employer and trainee understand that the trainee is not paid. 

Can Food Stamps count as wages? 

We believe that through waivers or other mechanisms such as the Simplified Food 
Program option now in law, states will be able to count food stamps toward the 
minimum wage for all those required to work under the new welfare law. 



Question: 

Answer: 

Does this mean welfare recipients in workfare and other subsidized employment 
programs can unionize? 

No -- that is a different question entirely. Whether and when workers can 
unionize is a function of the National Labor Relations Act. The National Labor 
Relations Board, an independent entity that administers that Act, has not ruled on 
the unionization question. 



Fair 
Pay for 

Workfare 
By Mary Jo Bane 

CAMBRIDGE. Mass. 

U
nder the Clinton Ad
~inistration's' recent 
mterpretation of labor 

In .29 .states last year, welfare 
benefits for a family of three were 
below this level, and these states will 
ind~ have to pay more to workfare 
recipients. But suppose that Partici
pants we~ required to work 20 hours 
B: week Without an increase in bene- ~. -So;tat.rt.tes;<;are;;;"tUw.;kelY""to""h:::av"e=m"o:::re=-=mo=n-C'· 
f.ts. Then Texas and MissiSSippi ' ey than they will need. ThIs windfall 
which provide the lowest benefl~ I should be used to help. w~are reclpl; 
woul~ effectively pay workfare par. ents find jobs and to pay workfare 
~Iclpants $1.39 per hour. This is far participants a decent wage. 

. law, states will. be re
quired to pay people . 
who take part in work. 

fare programs the minimum wage _ 
$4.75 a hour this year, $5.1S next year. 

Although this decision has drawn ; 
protests, the requirement Is entirely I 
consistent With welfare reform and 
in the end, promises to ease sozite of . 
the Stickier problems connected to 
the competition between workfare 
participants and low-wage workers. 

rom decent or fair. ' The minimum wage reQuirement. 
will also ease the potentially destruc. 
tlve competition· between WOrkfarjl 
participants . and:· .0th~"" ... low.w8gi' States can afford 

to offer the 
minimum wage~ 

! workers who are not on 'weIfare;'CUr
rent workers were at risk of being 
replaced by lower-pald welfare recip
ients in both the public and the private 

i sectors. Communities might have 
been tempted, for example, to replace 
bus monItors and cafeteria aides with 

A goal of the welfare law is to. 
m~ve welfare reCipients into jobs as 
qUickly as possible. If regular jobs 
are not available. welfare recipients 
may be assigned to work in return 
for their benefits. These workfare 
a~signments have two goals: to pro-
vide a transition for welfare recipi
ents jnto the private labor market 
and to reinforce the value of work. T~ 
achieve these goals, the workfare 
slo~s should resemble regular jobs in 
their expectations and their rewards. 

Most stat~s. can afford to pay welfare recipients. 
workfare reCIpients minimum wage. The minimum wage requJrement 
The states with the largest welfare does not solve the displacement prob
casei9ads. California and New York lem, but it maintains some pay parity 
~ready ~ive more than $408 a month between JOw-wage workers and those 
In ben~flts to a family 'of three, as on workfare. Undermining the mini
does Wisconsin, a pioneer of welfare . mum wage, which workfare could 
reform. Indeed, New York and Cali- have done, would have sent exactly 
fornia could reqUire recipients to the wrong message to both workers 
work 25 hours a week at SS.lS an hour and welfare recipients. They need to 
and still pay less than what a family understand the principle of recIP"'l'j. 
of three currently receives in bene-I ty: when We contribute our labor~ to 
fits. society, we receive a fair benefit In 

. But many governors are complain
mg that it will be finandally impossi- I 
ble for their states to meet the work ! 

requirements of the new welfare law! 
.aolld stili pay workfare panicipants ' 
th~ mmimum wage. The law re
qUITes participants to work 20 hours . 
a week in 1997; by 2000, they are to 
work 30 hours a week. Twenty hours 
a week of work at the minimum' 
wage of $4.75 Would bring in "wages" 
of $408 per month. 

Moreover, vinually all states have return. 0 
benefited financially from the new - ...... 
welfare law. Though caseloads have Mary Jo Bane, a professor at Har-··· 
deClined, the new Federal block'. vard's Kennedy School' of Public
gr~ts are set at 1994 spending lev-. Service, ,,!OS an Assistant Secretary 
els, when the number of caseloads . of Health and Human Services from 
was higher. 1993 10 Seplernbfr 1996" 

Essay 
WILLIAM SAFIRE 

Defend Hillary's Righ ts 
ST. LoUIS 

Before rising'o the defense of Hi!· But let's not 
lary Clinton, let me do some scandal 
housekeeping. 

On the investigation imo espionage create new ones. 
and bribery called the Asian Connec-
tion: A Justice Department source 
informs me that some "career pro-
fessionals" in the Criminal Division While professing "full coopera
have now joined F.B.I: Director Lou- tion" with investigators, the Clintons 
is Freeh in urging Attorney General have been fighting a yearlong secret 
Janet Reno to seek the appointrpent battle to keep from view notes taken. 
of independent counsel. by government lawyers. A Federal 

She still refuses to .~ct. Th?,t poses appeals court found that lawyers 
a clear challenge to __ GROr. -. the _ -paid by the public..do not .share. the 
Gove~ment Reform and Oversight same confidential privilege as per
Committee of the Ho~s~ - to ~a~l ~ey sonallawyers, and ordered the notes 
members of the CrimInal DIVISI.O~. be given to the Independent Counsel. 
Th.e purpose should not ~e to soliCit The Clintons having already turned 
eVidence that the committee should '.. 
develop on its own but to determine ove.r such notes ~fectIng staff aides, 
whether the Attorney General's re- resist - appealIng to. the Supreme 
fusal is still based, as she claims, on Coun to prote~t the F~rst Lady .. 
the professional opinion of career A~e th~y tryIng ta h.lde a smokIng 
officials. gun .. No, my guess IS those notes 

On another front in the same scan- contam some embarras~~ents,. as 
dal, the House Rules Committee W~ll as clues to the ~dmmlstratIon
chairman, Gerald Salomon, has writ- Wide cover-up that Will help prosecu
ten President Clinton to ask Federal tors proceed under RICO, the Rack
help in finding and getting testimony ~tee.r Influenced and Corrupt Orga~
from the U.S. citizen Yah Lin (Char- Izatlons Act. But Jane Sherburne IS 

lie) Trie, the Little Rock Clinton too experienced an attorney to jOt 
benefactor who is presumed to be in down statements suggesting crimi
Beijing. nality, and she knows that all Fed-

That raises a few questions: Has erat officials - even lawyers - must 
the suspected Beijing-Washington report to Justice any crime they 
go-between already been deposed by learn about. 
the F.B.I.? Is Trie's U.S. passpon Then why claim lawyer-chent 
operative or is he a fugitive? Will the privilege? Answer: It bought 18 
Chinese Government cooperate in months' delay, and delay is their best 
returning him to face, if not a grand defense. 
jury, at least the U.S. Congress? Although Mrs. Clinton has no 

Now to the Whitewater Sl-buses of unique "privilege" to protect her and 
power: her alone from criminal investiga-

tion, she does have the same rights to 
defense enjoyed by every U.S: citi
zen. 

Recently a prosecutor was surrep
titiously taped in a secret court ses
sion telling judges ·that Mrs. Clinton 
was among those who could be in
dicted. ABC's breathless broadcast 
of the tape was an editorial mistake. 

As the momentum of prosecution 
picks up in coming months, and as 
executive stonewalling becomes 
more infuriating, reporters will be 
tempted to penetrate judicial walls 

_ and intru~e on grand jury secrecy. 
We should resist tliat -

Sound Unduly pious? Pundits can 
predict Hillary's indictment and ani
madvert on her tendency to lie. as I 
have, and her husband can wish 
aloud, as the President has, that he 
could respond by punching me in the 
nose - that's all free speech. Cenain 
judicial proceedings, however, are 
held in secret for the purpose of 
protecting the constitutional rights of 
potential defendants, or of guarding 
the privacy of witnesses and jurors; 
eavesdropping on them .undermine~ 
a' genuine privilege, and broadcast
ing the tape abuses free speech. 

What about the tip from within 
Justice about the changed opinion of 
career professionals that leads to
day's essay? That's legit because it 
advances the story by lighting a fire 
under the AG. without jeopardizing 
anybody's rights at trial. 

But using the pilfered sounds of a 
prosecutor discussing the possibility 
of any individual's indictment is not 
legit. Hillary Clinton, who should get 

. what she deserves. in this instance 
. deserves an apology. 0 



No Trout on Everest 
To the Editor: 

"Climbing Mount Everest" (edito
rial, May 19) makes scaling the 
world's highest peak sound every bit 
as fun as using a Stairmaster in a 
walk-in freezer while wearing a plas
tic bag over your head. 

Anyone who opts out of this trial is 
encouraged to consider one of the 
many fine backpacking trips in Cali
fornia's Sierra Nevada. 

You say that climbers who have 
reached Mount· Everest's summit 
"report that there is no there there 
- only exhaustion and the numbness 
of one's attenuated presence." But 
what hikers in the Sierra Nevada see 
are deer, bears, marmots and giant 
sequoias. 

And there are trout in the Sierras. 
There very few trout on Mount Ever
est. SAM MONTGOMERY 

LOs Angeles, May 19, 1997 

Time to Get B~ Sugar Off the Public150le 
To the Editor: 

Alfonso Fanjul and J. Pepe Fanjul, 
owriers of a Florida sugar company, 
clalm that "there is no subsidy" for 
American sugar growers (letter, 
May 14). This may come as a sur
prise to American consumers, who 
are forced by our Government to pay 
the Fanjuls almost twiCe the world 
price for their sugar. 

The program provides sugar pro
cessors with special loans, and limits 
fair competition with strict import 
quotas. The General Accounting Of
fice says that as a result, the sugar 
program costs consumers $1.4 billion 
a year in higher food prices. Con
trary to the Fanjuls' letter, the De
partment of Agriculture has en
dorsed the G.A.O. study, saying that 
it is "a reasonable report with no 
major data problems." 

The Fanjuls' massive subsidies en-

courage and intensify production in 
South Florida, further degrading the 
Everglades and increasing the cost 
of restoration by $65 million to $120 
million, acCording to the President's 
Council of Economic Advisers. 

Congress has endect welfare as we 
know it for poor Americans. It's time 
to do the same for the Fanjuls and 
for other corporations on the public 
dole. DAN MILLER 
Member of Congress, 13th Dist., Fla 

Washington, May IS, 1997 

'Seinfeld' and Guilt 
To the Editor: 

Even Philanthropists Have Their Limits 

Re Maureen Dowd's "Yada Yada 
Yuppies" (column, May -14): Since 
when were a bunch of television co
medians supposed to be standard
bearers for the revolution? Besides, 
maybe the actors on "Seinfeld" se
cretly feel the shame and self-loath
ing that Ms. Dowd apparently wants 
them to feel. To the Editor: 

Re your May 15 news article on 
. our having withdrawn a promised 

gift of $3 million to the Children'S Zoo 
in Central Park: We feel the people 
of New York deserve a clearer ac
count of why we revoked our offer. 

The only reason we withdrew the 
promised gift was because the Wild
life Conservation Society, which runs 
the zoo; was unable to <;arry out the 
contract it had signed wi~h us last 
Dec. 3. 

When the society later realized 
that it had erred in signing an agree
ment that it could not fulfill, it re
leased us from the contract and did 
not protest our withdrawal. 

William Conway, president of the 
society, knew we had by that time 
endured a yearlong process of com
mission and community hearings, as 
well as a court case brought by a 
group that objected to building the 
zoo. Mr. Conway repeatedly re
marked on what good sports we were 
and that others would have walked 
away in despair. But even good 
sports have their limits. . 

When Mr. Conway acknowledged 
the cancellation of the contract, he 
said he thought It was shameful that 
the unreasonable process to which 
the project had been subjected 
should have brought us to this regret
table situation. We feel that all par
ties to the process were inept. 

Just one baffling example of this 

ineptitude is that when the t-!ew York 
City Arts Commission finally voted 
to approve a plan for the Children's 
Zoo, it was not the plan in our con
tract. In fact, It was one we had 
never seen. 

At a time when private contribu
tions are being sought to build cultur
al and educational institutions in 
New York, we hope that future do
nors are spared the abuse and the 
disillusionment we have experi
enced. EDITH EVERETT 

HENRY EVERETT 
New York, J\<!ay 19, 1997 
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Even if they don~t, she need not 
worry. Despite recent claims to the 
contrary, bourgeois guilt was not in
vented in the 1980's, nor did it expire 
then. The· self-loathing of the privi
leged classes has a long hiStory, and 
It thrives to this day. I do agree with 
Ms. Dowd that the show isn't as good 
as it used to be. Those were the days, . 
weren't they? CHRIS WOOD 

Venice, Calif., May 14, 1997 

Lincoln's Smooth Shave 
To the Editor: 

The photograph accompanying 
your article on the Lincoln-Douglas 
Debates competition for New York 

.. City ·high schools (Class Notes, May 
14) included a photograph of the 
combatants from Midwood and Stuy
vesant High Schools holding forth in 
front of a large banner that included 
drawings depicting Abraham Lin
coln and Stephen A. Douglas. 

In the interest of historical aCCura
cy, it should be noted that during the 
1858 debates the future President was 
clean shaven, not sporting the be~d 
shown in the banner. Lincoln grew his 
beard after his election in 1860, possi
bly at the urging of a young girl 
who wrote· him a letter suggesting 
that he might want to grow some 
whiskers. JOHN J. TURNER· JR. 

South Bristol, Me., May 15, 1997 
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The l~norable William Clinton 
Ibe White House 
Washington, DC 20500 

Dear Mr. ~;eside~f 
, 

" I 

.' As tile' nation lJloves forward on implementing the new welf'IfC reform law, T am writing 
to express'myconccms about the position your Administration has thlcen on the minimwn wage 
and work ~equirc;:inents for welfare recipients . 

. 1 ;; 
T\US' i!1terpretation. unless fixed, will result in many states taking part in the sort of "race 

(0 ~e bottoll)." we all oppose. ) , , 
•• ' ".. I . 

. 1 As\my comments in this moming's New York Times reflect. the interpreta;ion that tnost 
welfare ~cipicnls in work programs should be covered by minimum wage laws is a serious 
setback ~or state efforts to move recipients into jobs and eventually independence from welfare. 
In eiled, this interpretation would force states to adopt methodli-including shortening welfare 
time Iimilo;-th...1t will cut the caseIoad and thus satisfY "work" participation requirements withuut 
helping families on welfare find and keep johs. 

': . 
. " .j lbe n!!gative consequences of Ih!s. decision will be especially.severe in .lo~:benefil statcs, 
'whlc'h, would have to choose between IalSIng welfare benefits drantabcally or II!Tutmg . 
par~cipatiori in work. Thus states could either spend far more state funds or be condemned to I 

failing\the welfare work requirements. resulting in the loss of millions of dollars in federal aid. 
As Governor Caiper of Delaware Slated, this is an untenable position for the states. 

t ' 
. -,' 
, . [fyow' Administration thinks your hands arc tied by the current labor laws and wants 

C~nl?fess to fix them, I stand ready to help. I have been impressed by the cooperation y<;,ur 
Ailmijlistration has shown to make welfare reform work. I trust you will beequaUy willing Lo 
assist~n making it clear that states are not hindered by bureaucrdlic mandates from achicving the 
central' goal of weI/are rcfonn-moving families into work. 

, '. • I look forw~d to your response, 
I 

Sincerely, 



-
-

~L\'''''-fJ 
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~-'r""+'~ Bruce N. Reed 
f'T"" "~,, 05/16/97 06:28:40 PM 

Record Type: Record 

To: Barry J. Toiv/WHO/EOP 

cc: 
Subject: AP story on FLSA 

The 5:30 AP story has you saying we would oppose any efforts in Congress to change its decision, 
which is not quite right. We've said we would oppose any flat-out exemptj"n from the minimllm 
wage, but we would not necessarily oppose other efforts bv Congress to clarify its intent. (F:jr 
example, we would support congressional efforts to allow states to count Food Stamps and to 
exempt recipients from FICA and EITC.) 

This is such a confusing subject, reporters often get it wrong. Thanks. 
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Date: 05/16/97 Time: 17:30 
WPaying minimum wage to working welfare recipients irks governors 

WASHINGTON (AP) Governors in both parties are accusing the 
Clinton administration of making it harder for them to comply with 
last year's welfare reform law by requiring them to pay the federal 
minimum wage to aid recipients forced into public service jobs. 

Florida Democratic Gov. Lawton Chiles said the administration's 
decision would "essentially destroy the delicate blueprint" his 
state has designed to move people off welfare rolls and into jobs. 

"We have a program that's getting people from welfare to work 
and the president may be stepping in and upsetting the apple 
cart," echoed Pete McDonough, spokesman for New Jersey Republican 
Gov. Christie Whitman. 

The White House this week endorsed a Labor Department conclusion 
that, like other workers, welfare recipients are covered by the 
Fair Labor Standards Act and are entitled to federal minimum wage 
of $4.75 per hour. 

"Work should be rewarded," -White House spokesman Mike McCurry 
said Friday. "We don't believe this will be unduly burdensome on 
states, but it ... will give a living wage to people who we are 
trying to encourage to move out of welfare and into work." 

Previous welfare laws have exempted welfare recipients enrolled 
in such workfare programs from the minimum wage, but last's year 
measure did not address the iSsue. McCurry called the 
administration's decision this week "an interpretation of law, not 
a matter of policy.' 

But a key House Republican said Congress never intended the 
minimum wage to apply and indicated that he might introduce 
legislation exempting welfare workers from the Fair Labor Standards 
Act. 

"If the president doesn't turn that interpretation around, we 
are going to have to address it," Rep. Clay Shaw, R-Fla., a chief 
author of the welfare reform law, said in an interview. 

Shaw complained in a letter Friday to President Clinton that 
some states will be forced into paying significantly larger 
benefits or will lose federal money as a punishment for failing to 
enroll welfare recipients in work programs. 

"If your administration thinks your hands are tied by the 
current labor laws and wants Congress to fix them, I stand ready to 
help," Shaw wrote. 

Barry Toive, another White House spokesman, said the 
administration would oppose any efforts in Congress to change its 
decision. 

Under the new welfare law, welfare recipients are required to 
work 20 hours per week after two years on the rolls. If they cannot 
find work in the private sector, states may place them into 
community service jobs. 

States worry that they'll have to increase welfare payments if 
they are to enforce the 20-hour work rule and obey the minimum 
wage. A typical state's welfare check for a three-person family is 
now less than someone would earn working 20 hours per week at 
minimum wage. 

McCurry said he expected food stamp payments to be calculated 
into a recipient's wages. The combination of food stamps and cash 
benefits now exceeds a 20-hour week minimum wage check in every 
state but Mississippi, he said. 

However, the pressure on states will intensify in 2000, when 
welfare recipients are required to work 30 hours a week. And 



two-parent families are required to log 35 hours of work per week. 
"I feel certain that the Congress did not intend the welfare 

reform law to be interpreted like this," Democratic Gov. Tom 
Carper of Delaware said Friday. "Both Democrat and Republican 
governors and an independent or two are on the same page on 
this one." 

Don Winstead, Florida's welfare administrator, noted that his 
state now provide a family of three a welfare check of $303 per 
month, or just 16 hours worth of work under the minimum wage. "We 
could be stuck between two federal laws," he said. 

"This is a White House that has said repeatedly we will let 
states run themselves," Republic Gov. George W. Bush of Texas 
complained Friday. "And yet here is another example of the Clinton 
administration not letting Texas run Texas, interfering with our 
ability to move people from welfare to work." 

Bush noted that this is the second time in a month the Clinton 
administration sided against his state in a welfare dispute. To the 
applause of labor unions, the Department of Health and Human 
Services said two weeks ago that Texas could not let private 
companies run the state's Medicaid and food stamp programs. 
APNP-05-16-97 1744EDT 
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THE WHITE HOUSE 

WASHINGTON 

March 27, 1997 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

BRUCE REED 
ELENA KAGAN 

WELFARE REFORM -- PRIVATIZATION AND MINIMUM WAGE 

We must soon provide guidance on two welfare reform issues of importance both to 
States and labor unions: (1) whether states can privatize certain administrative functions of the 
Food Stamp and Medicaid programs and (2) whether worker protection laws -- particularly the 
minimum wage (Fair Labor Standards Act) -- apply to work programs under the new welfare 
law. This memorandum outlines recommended approaches to dealing with these issues. The 
recommendation on privatization will give states part of what they want while angering unions; 
the recommendation on worker protection laws will please the unions while angering states. 

Privatizing Food Stamp and Medicaid Administration 

The new welfare law explicitly allows states to contract with private entities to administer 
Temporary Assistance to Needy Families (T ANF). The Administration now must decide how to 
respond to two requests to privatize administration of other federally funded benefit programs. ' 
Texas wants to contract out, on a statewide basis, administration of both the Food Stamps and 
Medicaid programs; Wisconsin wants to privatize administration of the Food Stamps program in 
a number of counties, though the need for an administrative decision on this plan is not as 
pressing. Federal approval of these requests will establish a policy for other states as well. 

States that want to privatize believe that a competitive contracting process will result in 
greater program efficiencies while adequately protecting program recipients. (Because Medicaid 
and Food Stamps remain federal entitlements, private contractors determining eligibility for thc 
programs would have to follow federal eligibility rules.) Organized labor is concerned that 
privatizing government functions will displace state and local government workers (with a 
resulting loss of union membership). They also charge that privatization will harm recipients 
because contractors will "cut corners" in determining eligibility for benefits. 

All the relevant agencies and White House offices (HHS, USDA, OMB, DPC, and NEC) 
believe that allowing some privatization makes sense: the question is how much. Below, after 
some additional background information, we outline a consensus recommendation. 

Background 

Federal agencies and the state of Texas have been negotiating since June 1996 over the 
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state's proposal to privatize the administration ofTANF, Medicaid, Food Stamps, and certain 
other federally-funded nutrition programs. The state legislature passed the plan with bipartisan 
support, with endorsements from Lt. Gov. Bob Bullock and other leading Democrats. Under the 
Texas plan, private contractors would collect information about applicants (including by 
conducting interviews) and make eligibility determinations. The State would retain control over 
the appeals and quality control processes. An estimated 15,000 state jobs would be eliminated or 
transferred to the private sector. The state would require bidders to comment on~whether they 
plan to hire displaced government workers. Such companies as Lockheed, EDS, and Arthur 
Anderson have indicated an interest in bidding. 

Texas has argued that it cannot proceed with plans to contract out T ANF (as allowed by 
the welfare law) unless the Administration allows private contracting for Food Stamps and 
Medicaid, because maintaining separate eligibility systems for these programs creates 
administrative difficulties. To take the most obvious problem, a dual system would require many 
individuals to go to one location to apply for TANF and another location to apply for Food . 
Stamps and Medicaid. Texas wants a one-stop eligibility center. 

Texas state officials are becoming increasingly impatient with HHS and USDA for not 
having ruled on their proposal. In a recent letter to HHS, state officials threatened to proceed· 
with the project without Federal approval. State officials also point out that they have pledged to 
reinvest the savings from their plan in additional health and human services programs, and that 
these savings could provide health coverage for 150,000 Texas children. Rep. Charlie Stenholm, 
one of the Administration's strongest welfare reform allies, complained about the delay to Frank 
Raines in a February 24th letter, saying the state of Texas is "willing to make accommodations to 
address administration concerns." Secretary Shalala has promised Texas an answer by early 
April. Most recently, we heard from Rep. Stenholm's office and from Gary Mauro that Texas 
would accept modifications of its proposal as long as we allow the State to go forward with 
releasing a "request for offers" ("RFO") to potential bidders. 

Labor leaders would like us to refuse the Texas request entirely. They see even limited 
privatization as a dangerous precedent and have made clear that they view this decision as 
critically important to public employee unions. 

ReCommendation 

All the relevant agencies and White House offices agree that the Administration should 
draw the line on the basis of our existing Medicaid policy, which allows privatization of some 
but not all administrative functions. Under this approach, the application, interview, and other 
information-gathering can be done by private employees; the eligibility determination itself, as 
well as appeals and quality control, must remain in the hands of public employees. In addition, 
the Administration should ensure that contracts protect against the possibility that private firms 
will use procedures that lead to inappropriate denials -- or, as OMB notes, inappropriate grants -
of program benefits. 

This general approach has both strong precedent and good sense behind it. The Medicaid 
program already allows private hospital workers to do intake and eligibility work, up to the point 
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of actually determining eligibility. Allowing privatization of these functions, conditioned on 
appropriate contract incentives and safeguards, strikes the right balance between allowing states 
to explore innovative ways to deliver public services and ensuring that beneficiaries' rights are 
protected. There is little doubt that this approach will displace some state worke;" and displease 
public employee unions. But we have crossed this bridge already in Medicaid and other 
contexts; for example, the Department of Labor has granted a waiver to Massachusetts to 
contract out all employment services and is prepared to do the same for other sta.~s as well. 

In line with this view, we recommend that we inform Texas of the principles we will 
apply in reviewing any privatization scheme and give formal permission to the State to issue its 
RFO. Once the State accepts a bid, we will review whether the contract appropriately accords 
with our principles. This approach gives Texas less than it asked for, but allows the State to 
proceed with some reforms. It preserves a role for public employees, but will still anger the 
uruons. 

II. Application of Labor Laws 

As states begin to redesign their work programs to meet the work participation rates in 
the new welfare law, a critical question for both the labor movement and the states is whether 
worker protection laws -- particularly the minimum wage law (Fair Labor Standards Act) -
protect welfare recipients who take part in workfare or subsidized employment programs. The 
answer the Administration is ready to announce on this issue -- that as a matter of law, worker 
protections apply to welfare recipients as they do to other employees -- will mostly please the 
unions and displease the States. 

Recommended Administration Position 

A review conducted by the White House and relevant agencies has concluded that current 
law requires applying the minimum wage law and other worker protections to welfare recipients 
engaged in work activities. The new welfare law contains no exemptions from worker protection 
statutes for these individuals, leaving these protective statutes to operate as they would for any 
other worker. States therefore cannot, as they partly could before, set up and run work programs 
independent of labor laws, (The Family Support Act exempted workfare programs from the 
FLSA, but required work hours to be based on the minimum wage.) 

The FLSA, when applied to people in workfare and wage supplementation programs, 
usually will require payment of the minimum wage. As long as participants in such programs 
count as "employees" under the Act, they will qualify for the minimum wage. A State could try 
to structure its program so that participants will count instead as "trainees" under the Act, 
because "trainees" are not entitled to the minimum wage. It will be extremely difficult, however, 
for states to construct programs in which participants will count as "trainees" under the FLSA 
and also count as performing work activities (and therefore counting toward work participation 
rates) under the new welfare law. As a result, application of the FLSA will usually mean that the 
State must pay the minimum wage to individuals in workfare programs. 
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The food stamp law gives states the ability to count food stamps as part of the minimum 
wage for some individuals engaged in workfare programs. Specifically, the state can count food 
stamps toward the minimum wage for welfare recipients without a child under the age of six, but 
not for welfare recipients with such a child. (We are checking now whether there is a legal way 
to allow states to count food stamps toward the minimum wage in all cases, but suspect we will 
not find any.) The state will be able to count the value of other benefits (child care, housing, or 
transportation) toward the minimum wage only when the FLSA allows the counting of such 
benefits for workers generally -- which is only in unusual circumstances. 

In addition to the minimum wage law, the Occupational Safety and Health Act, 
unemployment insurance laws, and anti-discrimination laws usually will protect welfare workers; 
in addition, the NLRA usually will give them organizing rights. More uncertain is how the tax 
code will apply to individuals in workfare and wage supplementation programs. The Treasury 
Department is still considering whether monies paid to welfare recipients will be subject to . 
FICA and other taxes or would qualify for the EITC. Our 1994 and 1996 welfare bills prohibited 
recipients from receiving the EITC or being subject to FICA. 

Anticipated State and Congressional Response 

We should expect the announcement of Administration policy to provoke strong criticism 
from the states and Congress. On March 3rd, Governor Whitman wrote in a letter to you that 
applying minimum wage laws to workfare participants would "end welfare reform as we know 
it" by placing states in the position of either failing to meet the law's work requirements or 
incurring large neyv costs. Even The New York Times editorial board, in discussing union plans 
to organize workfare participants, has opined that "what they are doing does not amount to a job" 
-- a view consistent with what many States and members of Congress will be saying. 

The reason states will protest is obvious: applying minimum wage laws will increase the 
cost of running workfare programs. (Of course, requiring the minimum wage willllitl make it 
more expensive for states to help welfare recipients find unsubsidized private sector jobs or to 
subsidize private sector jobs.) In 36 states, the current cash welfare benefit for a family of three 
will fall short of a minimum wage salary even for a 20-hour work week. As the work 
requirement in the law increases to 25 and then to 30 hours, and as the minimum wage also 
increases, 48 states (all but Hawaii and Alaska) will discover that their welfare grants are 
insufficient. (See attached document.) 

Counting the value offood stamps will ease this difficulty, to the extent that states can do 
so. (As noted above, states may not be able to count food stamps for individuals with children 
under six.) But even ifboth TANF and food stamp benefits are counted toward the minimum 
wage, Mississippi will immediately come up short. As the minimum wage increases and the 
work requirements increase to 30 hours, a total of twenty states will find themselves in this 
position. 

This policy is a mixed blessing for recipients. The increased expense of public 
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employment will encourage state efforts to find private sector jobs for welfare recipients -- a 
policy we believe is desirable. But that same expense also may encourage states to cut recipients 
from the welfare rolls sooner, rather than place them in public sector jobs. 

There is little doubt that once we announce our reading of the law, efforts will begin in 
Congress to exempt workfare programs from worker protection laws entirely or to enact more 
limited "fixes." We will have to track these efforts carefully and decide, as we !:lain more 
infonnation, how to respond to them. 
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IMPACT ON STATES 
OF PAYING MINIMUM WAGE FOR WORKFARE' 

Example: Family of Three 

Minimum Wage Costs 
The monthly cost of a $5.15 minimum wage for 20 hours a week is $443 .. and for 30 hours 

a week is $664. The welfare law's work rates for single parent families are currently 20 hours a 
week; they rise to 30 hours in the year 2000.2 

If States Use T ANF Funds as "Wages" 
In 36 states, current T ANF benefits are not enough to pay for 20 hours a week at the 

minimum wage. In 48 states (all but Alaska and Hawaii), current TANF benefits are too low to 
pay for 30 hours per week of work at the minimum wage. 

If States Use T ANF and Food Stamps Funds as "Wages" 
In one state, Mississippi, the combined T ANF and food stamp grants are not enough to 

pay for 20 hours a week of work at the minimum wage. In 20 states, the combined benefits are 
not enough to pay for 30 hours a week of work. These states are: 

Nevada Oklahoma North Carolina Louisiana 

Arizona Florida Kentucky Texas 

Ohio Missouri West Virginia Tennessee 

Delaware Indiana Arkansas Alabama 

Idaho Georgia South Carolina Mississippi 

New legislation may be required to count food stamps as wages for certain families. 3 

, This table points out the potential shortfall for workfare programs, in which public funds would be the 
only source of wages for the recipient. In a wage subsidy program, the shortfall would be filled by a contribution 
from the employer. Thus, the application of the minimum wage will likely encourage states to have work subsidy, 
rather than workfare, programs. 

2 The new law requires for single parent families a minimum of 20 hours of work a week in 1997 and 
1998; 25 hours in 1999 and 30 hours in 2000. The minimum for two parent families is 30 hours a week for all 
years. These calculations assume an average of 4.3 weeks per month. 

3 New legislation would likely be required to count food stamps as wages for most families, becausethe 
Food Stamp Act contains a prohibition against requiring individuals with children under age 6 to participate in work 
activities. This prohibition may be only partially waivable. Approximately 62% of families subject to the TANF 
work requirements have children under age six. 
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Material contained in this publication is in the 
public domain and may be reproduced, fully 
or partially, without permission of the Federal 
Government. Source credit is requested but not 
required. Permission is required only to reproduce 
any copyrighted material contained herein. 

This publication is available on the Internet on 
the Wage and Hour Division Home Page at the 
following address: http://www.dol.gov/dol/esa! 
public/whd_org.htm. 

This material will be made available to sensory 
impaired individuals upon request. 

Voice Phone: 202-219--£743 

TOO" Phone: 1-800-326-2577 

-Telecommunications Device for the Deaf 

Handy Reference Guide to the 
Fair Labor Standards Act 

The Fair Labor Standards Act (FLSA) establishes 
minimum wage, overtime pay, record keeping, and 
child labor standards affecting full-time and part
time workers in the private sector and in Federal, 
State, and local governments. 

The Wage and Hour Division (Wage-Hour) ad
ministers and enforces FLSA with respect to 
private employment, State and local government 
employment, and Federal employees of the 
Ubrary of Congress, U.S. Postal Service, Postal 
Rate Commission, and the Tennessee Valley Au
thority. The FLSA is enforced by the U.S. Office 
of Personnel Management for employees of other 
Executive Branch agencies, and by the U.S. Con
gress for covered employees of the Legislative 
Branch. 

Special rules apply to State and local government 
employment involving fire protection and lawen
forcement activities, volunteer services, and com
pensatory time off instead of cash overtime pay. 

Basic Wage Standards 

Covered nonexempt workers are entitled to a mini
mum wage of not less than $4.75 an hour, effec
tive October 1, 1996, and not less than $5.15 an 
hour, effective September 1, 1997. Overtime pay 
at a rate of not less than one and one-half times 
their regular rates of pay is required after 40 hours 
of work in a workweek. 

Wages required by FLSA are due on the regular 
payday for the pay period covered. Deductions 
made from wages for such items as cash or mer
chandise shortages, employer-required uniforms, 
and tools of the trade, are not legal to the extent 
that they reduce the wages of employees below 
the minimum rate required by FLSA or reduce 
the amount of overtime pay due under FLSA. 

1 

CLINTON LIBRARY PHOTOCOPY 



The FLSA contains some exemptions from these 
basic standards. Some apply to specific types of 
businesses; others apply to specific kinds of work. 

While FLSA does set basic minimum wage and 
overtime pay standards and regulates the employ
ment of minors, there are a number of employ
ment practices which FLSA does not regulate. 

For example, FLSA does not require: 

(1) vacation, holiday, severance, or sick pay; 

(2) meal or rest periods, holidays off, or vacations; 

(3) premium pay for weekend or holiday work; 

(4) pay raises or fringe benefits; and 

(5) a discharge notice, reason for discharge, or 
immediate payment of final wages to termi
nated employees. 

The FLSA does not provide wage payment orcol
lection procedures for an employee's usual or 
promised wages or commissions in" excess of 
those required by the FLSA. However, some 
States do have laws under which such claims 
(sometimes including fringe benefrts) may be filed. 

Also, FLSA does not limit the number of hours in 
a day or days in a week an employee may be 
required or scheduled to work, including overtime 
hours, if the employee is at least 16 years old. 

The above matters are for agreement between 
the employer and the employees or their autho
rized representatives. 

Who is Covered? 

NI employees of certain enterprises having work
ers engaged in interstate commerce, producing 
goods for interstate commerce, or handling, seil
ing, or otherwise working on goods or materials 
that have been moved in or produced for such 
commerce by any person, are covered by FLSA. 
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A covered enterprise is the related activities 
performed through unified operation or common 
control by any person or persons for a common 
business purpose and -

(1) whose annual gross volume of sales made or 
business done is not less than $500,000 (ex
clusive of excise taxes at the retail level that 
are separately stated); or 

(2) is engaged in the operation of a hospital, an 
institution primarily engaged in the care of the 
sick, the aged, or the mentally ill who reside 
on the premises; a school for mentally or 
physically disabled or gifted children; a pre
school, an elementary or secondary school, 
or an institution of higher education (whether 
operated for profit or not for profit); or 

(3) is an activity of a public agency. 

Construction and laundry/dry cleaning enter
prises, which had been previously covered re
gardless of their annual dollar volume of busi
ness, became subject to the $500,000 test on 
April 1, 1990. 

Any enterprise that was covered by FLSA on 
March 31,1990, and that ceased to be covered 
because of the $500,000 test, continues to be 
subject to the overtime pay, child labor and' 
recordkeeping provisions of FLSA. 

Employees of firms which are not covered enter
prises under FLSA still may be subject to its mini
mum wage, overtime pay, and child labor provi
sions if they are individually engaged in interstate 
commerce or in the production of goods for inter
state commerce, or in any closely-related process 
or occupation directly essential to such produc
tion. Such employees include those who: work 
in communications or transportation; regularly 
use the mails, telephones, or telegraph for inter
state communication, or keep records of interstate 
transactions; handle, ship, or receive goods mov
ing in interstate commerce; regularly croSs State 
lines in the course of employment; or work for in
dependent employers who contract to do cleri-
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cal, custodial, maintenance, or other work for firms 
engaged in interstate commerce or in the pro
duction of goods for interstate commerce. 

Domestic service workers such as day workers, 
housekeepers, chauffeurs, cooks, or full-time 
babysitters are covered if (1) their cash wages 
from one employer are at least $1,000 in a cal
endar year (or the amount designated pursuant 
to an adjustment provision in the Internal Rev
enue Code), or (2) they work a total of more than 
8 hours a week for one or more employers. 

Tipped Employees 

Tipped employees are those who customarily and 
regularly receive more than $30 a month in tips. 
The employer may consider tips as part of wages, 
but the employer must pay at least $2.13 an hour 
in direct wages. 

The employer who elects to use the tip credit pro
vision must inform the employee in advance and 
must be able to show that the employee receives 
at least the minimum wage when direct wages 
and the tip credit allowance are combined. If an 
employee's tips combined with the employer's di
rect wages of at least $2.13 an hour do not equal 
the minimum hourly wage, the employer must 
make up the difference. Also, employees must 
retain aU of their tips, except to the extent that 
they participate in a valid tip pooling or sharing 
arrangement. 

Employer-Furnished Facilities 

The reasonable cost or fair value of board, lodg
ing, or other facilities customarily furnished by 
the employer for the employee's benefit may be 
considered part of wages. 

Industrial Homework 

The performance of certain types of work in an 
employee's home is prohibited under the law un
less the employer h,!s obtained prior certification 
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from the Department of Labor. Restrictions ap
ply in the manufacture of knitted outerwear, gloves 
and mittens, buttons and buckles, handkerchiefs, 
embroideries, and jewelry (where safety and 
health hazards are not involved). The manufac
ture of women's apparel (and jewelry under haz
ardous conditions) is generally prohibited. If you 
have questions on whether a certain type of work 
is restricted, or who is eligible for a homework 
certificate, or how to obtain a certificate, you may 
contact the local Wage-Hour office. 

Subminimum Wage Provisions 

The FLSA provides for the employment of cer
tain individuals at wage rates below the statu
tory minimum. Such individuals include student
learners (vocational education students), as well 
as full-time students in retail or service estab
lishments, agriculture, or institutions of higher 
education. Also included are individuals whose 
earning or productive capacity is impaired by a 
physical or mental disability, including those re
lated to age or injury, forthe work to be performed. 
Employment at less than the minimum wage is 
authorized to prevent curtailment of opportunities 
for employment. Such employment is permitted 
only under certificates issued by Wage-Hour. 

Youth Minimum Wage 

A minimum wage of not less than $4.25 an hour 
is permitted for employees under 20 years of age 
during their first 90 consecutive calendar days of 
employment with an employer. Employers are 
prohibited from taking any action to displace em
ployees in order to hire employees at the youth 
minimum wage. Also prohibited are partial dis
placements such as reducing employees' hours, 
wages, or employment benefits. 

Exemptions 

Some employees are exempt from the overtime 
pay provisions or both the minimum wage and 
overtime pay provisions. 
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Because exemptions are generally narrowly de
fined under FLSA, an employer should carefully 
check the exact terms and conditions for each. 
Detailed information is available from local Wage
Hour offices. 

Following are examples of exemptions which are 
illustrative, but not all-inclusive. These examples 
do not define the conditions for each exemption. 

Exemptions from Both Minimum Wage 
and Overtime Pay 

(1) Executive, administrative, and professional 
employees (including teachers and academic 
administrative personnel in elementary and 
secondary schools), outside sales employees, 
and employees in certain computer-related 
occupations (as defined in Department of 
Labor regulations); 

(2) Employees of certain seasonal amusement 
or recreational establishments, employees of 
certain small newspapers, seamen employed 
on foreign vessels, employees engaged in 
fishing operations, and employees engaged 
in newspaper delivery; 

(3) Farm workers employed by anyone who used 
no more than 500 "man-days" of farm labor in 
any calendar quarter of the preceding calen
dar year; 

(4) Casual babysitters and persons employed as 
companions to the elderly or infirm. 

Exemptions from Overtime Pay Only 

(1) Certain commissioned employees of retail 
or service establishments; auto, truck, trail
er, farm implement, boat, or aircraft sales
workers, or parts-clerks and mechanics ser
vicing autos, trucks, or farm implements, who 
are employed by nonmanufacturing establish
ments primarily engaged in selling these items 
to ultimate purchasers; 
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(2) Employees of railroads and air carriers, taxi 
drivers, certain employees of motor carriers, 
seamen on American vessels, and local de
livery employees paid on approved trip rate 
plans; 

(3) Announcers, news .editors, and chief engi
'neers of certain non metropolitan broadcast
ing stations; 

(4) Domestic service workers living in the em
ployer's residence; 

(5) Employees of motion picture theaters; and 

(6) Farmworkers. 

Partial Exemptions from Overtime Pay 

(1) Partial overtime pay. exemptions apply to 
employees engaged in certain operations on 
agricultural commodities and to employees of 
certain bulk petroleum distributors. 

(2) Hospitals and residential care establishments 
may adopt, by agreement with their employ
ees, a 14-day work period instead of the usual 
7-day workweek, if the employees are paid 
at least time and one-half their regular rates 
for hours worked over 8 in a day or 80 in a 
14-day work period, whichever is the greater 
number of overtime hours. 

(3) Employees who lack a high school diploma, 
or who have not attained the educational level 
of the 8th grade, can be required to spend up 
to 10 hours in a workweek engaged in re
medial reading or training in other basic skills 
without receiving time and one-half overtime 
pay for these hours. However, the employ
ees must receive their normal wages for hours 
spent in such training and the training must 
not be job specific. 

Child Labor Provisions 

The FLSA child labor provisions are designed to 
protect the educational opportunities of minors 
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and prohibit their employment in jobs and under 
conditions detrimental to their health or well
being. The provisions include restrictions on hours 
of work for minors under 16 and lists of hazard
ous occupations orders for both farm and non
farm jobs declared by the Secretary of Labor to 
be too dangerous for minors to perform. Further 
information on prohibited occupations is available 
from local Wage-Hour offices. 

Nonagricultural Jobs (Child Labor) 

Regulations governing youth employment in non
farm jobs differ somewhat from those pertaining 
to agricultural employment. In nonfarm work, the 
permissible jobs and hours of work, by age, are 
as follows: 

(1) Youths 18 years or older may perform any job, 
whether hazardous or not, for unlimited hours; 

(2) Youths 16 and 17 years old may perform any 
nonhazardous job, for unlimned hours; and 

(3) Youths 14 and 15 years old may work outside 
school hours in various non manufacturing, 
nonmining, nonhazardous jobs under the fol
lowing conditions: no more than 3 hours on a 
school day, 18 hours in a school week, 8 hours 
on a nonschool day, or 40 hours in a non
school week. Also, work may not begin be
fore 7 a.m., nor end after 7 p.m., except from 
June 1 through Labor Day, when evening 
hours are extended to 9 p.m. Under a special 
provision, youths 14 and 15 years old enrolled 
in an approved Work Experience and Career 
Exploration Program (WECEP) may be em
ployed for up to 23 hours in school weeks 
and 3 hours on school days (including during 
school hours). 

Fourteen is the minimum age for most nonfarm 
work. However, at any age, youths may deliver 
newspapers; perform in radio, television. movie, 
or theatrical productions; work for parents in their 
solely-owned nonfarm business (except in manu
facturing or on hazardous jobs); or, gather ever
greens and make evergreen wreaths. 
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Farm Jobs (Child Labor) 

In farm work, permissible jobs and hours of work, 
by age, are as follows: 

(1) Youths 16 years and older may perform any 
job, whether hazardous or not, for unlimited 
hours; 

(2) Youths 14 and 15 years old may perform any 
nonhazardous farm job outside of school 
hours; 

(3) Youths 12 and 13 years old may work outside 
of school hours in nonhazardous jobs, either 
with a parent's written consent or on the same 
farm as the parent{s); 

(4) Youths under 12 years old may perform jobs 
on farms owned or operated by parent{s), or 
with a parent's written consent, outside of 
school hours in nonhazardous jobs on farms 
not covered by minimum wage requirements. 

Minors of any age may be employed by their par
ents at any time in any occupation on a farm 
owned or operated by their parents. 

Recordkeeping 

The FLSA requires employers to keep records 
on wages, hours, and other items, as specified in 
Department of Labor record keeping regulations. 
Most of the information is of the kind generally 
maintained by employers in ordinary business 
practice and in compliance with other laws and 
regulations. The records do not have to be kept 
in any particular form and time clocks need not 
be used. With respect to an employee subject to 
the minimum wage provisions or both the mini
mum wage and overtime pay provisions, the fol
lowing records must be kept: 

(1) personal information, including employee's 
name, home address, occupation, sex, and 
birth date if under 19 years of age; 
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(2) hour and day when workweek begins; 

(3) total hours worked each workday and each 
workweek; 

(4) total daily or weekly straight-time earnings; 

(5) regular hourly pay rate for any week when 
overtime is worked; 

(6) total overtime pay for the workweek; 

(7) deductions from or additions to wages; 

(8) total wages paid each pay period; and 

(9) date of payment and pay period covered. 

Records required for exempt employees differ 
from those for nonexempt workers. Special infor
mation is required for homeworkers, for employ
ees working under uncommon pay arrangements, 
for employees to whom lodging or other facilities 
are furnished, and for employees receiving reme
dial education. 

Terms Used in FLSA 

Workweek - A workweek is a period of 168 
hours during 7 consecutive 24-hour periods. It 
may begin on any day of the week and at any 
hour of the day established by the employer. 
Generally, for purposes of minimum wage and 
overtime payment each workweek stands alone; 
there can be no averaging of 2 or more work
weeks. Employee coverage, compliance with 
wage payment requirements, and the application 
of most exemptions are determined on a work
week basis. 

Hours Worked - Covered employees must be 
paid for all hours worked in a workweek. In gen
eral, "hours worked" includes all time an employee 
must be on duty, or on the employe~s premises 
or at any other prescribed place of work. Also 
included is any additional time the employee is 
allowed (i.e., suffered or permitted) to work. 
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Computing Overtime Pay 

Overtime must be paid at a rate of at least one 
and one-half times the employee's regular rate of 
pay for each hour worked in a workweek in ex
cess of the maximum allowable in a given type of 
employment. Generally, the regular rate includes 
all payments made by the employer to or on be
half of the employee (except for certain statutory 
exclusions). The following examples are based 
on a maximum 40-hour workweek. 

(1) Hourly rate - (regular pay rate for an em
ployee paid by the hour). If more than 40 
hours are worked, at least one and one-half 
times the regular rate for each hour over 40 is 
due. 

Example: An employee paid $8.00 an hour works 
44 hours in a workweek. The employee is en
titled to at least one and one-half times $8.00, or 
$12.00, for each hour over 40. Pay for the week 
would be $320 for the first 40 hours, plus $48.00 
for the four hours of overtime-a total of $368.00. 

(2) Piece rate - The regular rate of pay for an 
employee paid on a piecework basis is ob
tained by dividing the total weekly earnings 
by the total number of hours worked.in that 
week. The employee is entitled to an addi
tional one-half times this regular rate for each 
hour over 40, plus the full piecework earn
ings. 

Example: An employee paid on a piece-work 
basis works 45 hours in a week and earns $315. 
The regular rate of pay for that week is $315 di
vided by 45, or $7.00 an hour. In addition to the 
straight-time pay, the employee is also entitled to 
$3.50 (half the regular rate) for each hour over 40 
- an additional $17.50 for the 5 overtime hours 
- for a total of $332.50. 

Another way to compensate pieceworkers for 
overtime, if agreed to before the work is per-
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formed, is to pay one and one-halftimes the piece 
rate for each piece produced during the overtime 
hours. 

The piece rate must be the one actually paid dur
ing nonovertime hours and must be enough to 
yield at least the minimum wage per hour. 

(3) Salary - the regular rate for an employee 
paid a salary for a regular or specified num
ber of hours a week is obtained by dividing 
the salary by the number of hours for which 
the salary is intended to compensate. 

If, under the employment agreement, a salary suf
ficient to meet the minimum wage requirement in 
every workweek is paid as straight time for what
ever number of hours are worked in a workweek, 
the regular rate is obtained by dividing the salary 
by the number of hours worked each week. To 
illustrate, suppose an employee's hours of work 
vary each week and the agreement with the em
ployer is that the employee will be paid $420 a 
week for whatever number of hours of work are 
required. Under this agreement, the regular rate 
will vary in overtime weeks. If the employee works 
50 hours, the regular rate is $8.40 ($420 divided 
by 50 hours). In addftion to the salary, half the 
regular rate, or $4.20 is due for each of the 10 
overtime hours, for a total of $462 for the week. If 
the employee works 60 hours, the regular rate is 
$7.00 ($420 divided by 60 hours). In that case, 
an additional $3.50 is due for each of the 20 over
time hours, for a total of $490 for the week. 

In no case may the regular rate be less than the 
minimum wage required by FLSA. 

If a salary is paid on other than a weekly basis, 
the weekly pay must be determined in order to 
compute the regular rate and overtime pay. If 
the salary is for a half month, it must be multi
plied by 24 and the product divided by 52 weeks 
to get the weekly equivalent. A monthly salary 
should be multiplied by 12 and the product di
vided by 52. 
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Enforcement 

Wage-Haul's enforcement of FLSA is carried out 
by investigators stationed across the U.S. As 
Wage-Haul's authorized representatives, they 
conduct investigations and gather data on wages, 
hours, and other employment conditions or prac
tices, in order to determine compliance with the 
law. Where violations are found, they also may 
recommend changes in employment practices to 
bring an employer into compliance. 

It is a violation to fire or in any other manner dis
criminate against an employee for filing a com
plaint or for participating in a legal proceeding 
under FLSA. 

WiI~ul violations may be prosecuted criminally and 
the violator fined up to $10,000. A second con
viction may result in imprisonment. 

Violators of the child labor provisions are subject 
'to a civil money penalty of up to $10,000foreach 
employee who was the subject of a violation. 

Employers who willfully or repeatedly violate the 
minimum wage or overtime pay requirements are 
subject to a civil money penalty of up to $1,000 
for each such violation. 

The FLSA prohibits the shipment of goods in in
terstate commerce which were produced in vio
lation of the minimum wage, overtime pay, child 
labor, or special minimum wage provisions. 

Recovery of Back Wages 

Listed below are methods which FLSA provides 
for recovering unpaid minimum andlor overtime 
wages. 

(1) Wage-Hour may supervise payment of back 

wages. 

(2) The Secretary of Labor may bring suit for back 
wages and an equal amount as liquidated 
damages. 
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(3) An employee may file a private suit for back 
pay and an equal amount as liquidated dam
ages, plus attorney's fees and court costs. 

(4) The Secretary of Labor may obtain an injunc
tion to restrain any person from violating 
FLSA, including the unlawful withholding of 
proper minimum wage and overtime pay. 

An employee may not bring suit if he or she 
has been paid back wages under the supervision 
of Wage-Hour or if the Secretary of Labor has 
already filed suit to recover the wages. 

A 2-year statute of limitations applies to the re
covery of back pay, except in the case cif willful 
violation, in which case a 3-year statute applies. 

Other Labor Laws 

In addition to FLSA, Wage-Hour enforces and ad
ministers a number of other labor laws. Among 
these are: 

(1) the Davis-Bacon and Related Acts, which 
require payment of prevailing wage rates 
and fringe benefits on federally-financed or 
assisted construction; 

(2) the Walsh-Healey Public Contracts Act, 
which requires payment of minimum wage 
rates and overtime pay on contracts to pro
vide goods to the Federal Government; 

(3) the Service Contract Act, which requires 
payment of prevailing wage rates and fringe 
benefits on contracts to provide services to 
the Federal Government; 

(4) the Contract Work Hours and Safety Stan
dards Act, which sets overtime standards for 
service and construction contracts; 

(5) the Migrant and Seasonal Agricultural 
Worker Protection Act, which protects farm 
workers by imposing certain requirements on 
agricultural employers and associations and 
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requires the registration of crewleaders who 
must also provide the same worker protec
tions; 

(6) the Wage Garnishment Law, which limits the 
amount of an individual's income that may be 
legally garnished and prohibits firing an em
ployee whose pay is garnished for payment 
of a single debt; 

(7) the Employee Polygraph Protection Act, 
which prohibits most private employers from 
using any type of lie detector test either for 
pre-employment screening of job applicants 
or for testing current employees during the 
course of employment; 

(8) the Family and Medical Leave Act, which 
entitles eligible employees of covered em
ployers to take up to 12 weeks of unpaid job
protected leave each year, with maintenance 
of group health insurance, for the birth and 
care of a child, for the placement of a child for 
adoption or foster care, for the care of a child, 
spouse, or parent with a serious health con
dition, or for the employee's serious health 
condition; and 

(9) the Immigration and Nationality Act, as 
amended, which: 

• under the employment eligibility provisions, 
requires employers to verify the employ
ment eligibility of all individuals hired and 
keep Immigration and Naturalization Service 
forms (1-9) on file for at least 3 years and 
for one year after an employee is terminated; 

• under the H-2A provisions, provides for the 
enforcement of contractual obligations of job 
offers which have been certified to by em
ployers of temporary alien nonimmigrant ag
ricultural workers; 

• under the H-t A provisions, provides for the 
enforcement of employment conditions at
tested to by employers of H-1 A temporary 
alien nonimmigrant registered nurses; 

• under the D-t provisions, provides for the 
enforcement of employment conditions at-
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tested to by employers seeking to employ 
alien crewmembers to perform specified 
longshore activity at U.S. ports; 

• under the H-1 B provisions, provides for the 
enforcement of labor condition applications 
filed by employers wishing to employ aliens 
in specialty occupations and as fashion 
models of distinguished merit and ability; 
and 

• under the F-1 provisions, provides for the 
enforcement of attestations by employers 
seeking to use aliens admitted as students 
in off-campus work. 

More detailed information on FLSA and other laws 
administered by Wage-Hour is available from 
local Wage-Hour offices, which are listed in most 
telephone directories under U.S. Government, 
Department of Labor, Wage and Hour Division. 

Equal Pay Provisions 

The equal pay provisions of FLSA prohibit sex-. 
based wage differentials between men and wom
en employed in the same establishment who 
perform jobs that require equal skill, effort, and 
responsibility and which are performed under 
similar working conditions. These provisions, as 
well as other statutes prohibiting discrimination 
in employment, are enforced by the Equal Em
ployment Opportunity Commission. More detailed 
information is available from its offices which are 
listed in most telephone directories under U.S. 
Government. 

* u.s. GOVERNMENT PRINTING OFFICE:1996-41S·442164631 
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IMPACT ON STATES 
OF PAYING MINIMUM WAGE FOR WORKFARE1 

Example: Family of Three 

Minimum Wage Costs . 
The monthly cost of a $5.15 minimum wage for 20 hours a week is $443 

and for 30 hours a week is $664. The welfare law's work rates for single parent 
families are currently 20 hours a week; they rise to 30 hours in the year 2000.2 

If States Use T ANF Funds as "Wages" 
In 36 states, current T ANF benefits are not enough to pay for 20 hours a 

week at the minimum wage. In 48 states (all but Alaska and Hawaii). current 
T ANF benefits are too low to pay for 30 hours per week of work at the minimum 
wage. 

If States Use TANF and Food Stamps Funds as "Wages" 
In one state, Mississippi, the combined TANF and food stamp grants are not 

enough to pay for 20 hours a week of work at the minimum wage. In 20 states, 
the combined benefits are not enough to pay for 30 hours a week of work. These 
states are: 

Nevada Oklahoma North Carolina Louisiana 
Arizona Florida Kentucky Texas 
Ohio Missouri West Virginia Tennessee 
Delaware Indiana Arkansas Alabama 
Idaho Georgia South Carolina Mississippi 
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THE WHITE HOUSE 

WASHINGTON 

February 17, 1997 

MEMORANDUM FOR THE VICE PRESIDENT 

FROM: 

SUBJECT: 

BRUCE REED 7'nt-/u.... 
ELENA KAGAN[,K-

LABOR ISSUES IN WELFARE REFORM 

You may be asked at the AFL-CIO meeting about two welfare refonn implementation 
issues of importance to the labor movement. This memorandum provides you with some 
background on these issues, which the Administration is now in the process of resolving. Two 
q&a, which reflect a consensus view on how to address these issues, are attached to this memo. 
We recommend that you !lQt discuss these issues unless asked to do so. 

1. Application of worker protection laws to working welfare recipients 

As the work requirements of the new welfare law begin to go into effect, a critical 
question for both the labor movement and the states is whether worker protection laws -
particularly the minimum wage law (Fair Labor Standards Act) -- protect welfare recipients who 
take part in workfare or subsidized employment programs. The DPC and OMB have been 
running an interagency process (involving DOL, HHS, USDA, and othersj to hammer out an 
answer to this question. We expect to have a detailed recommendation for the President within 
the next few weeks, as well as a strategy for rolling out this controversial Administration policy. 

There is general agreement among the agencies, as a matter of both law and policy, that 
the Fair Labor Standards Act should be read to require payment of at least the minimum wage to 
most people in workfare and wage supplementation programs. On this reading, participants in 
such programs would count as "employees" under the Act, thus qualifying for minimum wage 
protection -- except for a few who would count as "trainees" instead. Bruce has given the AFL 
private assurances that the Administration will adopt this basic position. 

Requiring the minimum wage for workfare recipients, however, will raise obvious 
difficulties for the states, in light ofthe new welfare law's work provisions. Even if a recipient is 
working only 20 hours each week, the existing welfare grant in many states will fall short of a 
minimum wage salary. As the work requirement in the law increases to 25 and then to 30 hours, 
and as the minimum wage also increases, more and more states will discover that their welfare 
grants are insufficient. 

One way to mitigate this new burden on the states is to count benefits other than cash 
assistance toward the minimum wage. There is a very strong legal argument, based on 
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provisions in the food stamp law, that states may add the value of food stamps to the basic 
welfare grant for purposes of complying with the minimum wage. Even if both these streams of 
benefits are counted, however, a number of Southern states will immediately come up short, and 
as the minimum wage increases and the work requirements become more severe, other states will 
join them over time. Allowing states to count the value of other benefits -- child care, housing, 
or transportation -- toward the minimum wage would remove this problem, but this proposal 
raises a number of legal and policy questions. DPC and OMB are currently working through 
these and similar issues with the affected agencies in an effort to apply the minimum wage law to 
working welfare recipients without imposing large new costs on states. 

The interagency group also is reviewing what other labor protections apply to welfare 
recipients in workfare or subsidized employment programs. The consensus view is that OSHA, 
unemployment insurance, and anti-discrimination laws will apply in the same way they do for 
other workers. We have yet to get a firm opinion from Treasury as to whether the monies paid to 
these welfare recipients will be subject to FICA and other taxes, as well as eligible for the EITC, 
but we believe they will not. Finally, these workers may well become eligible to unionize. 
Recent newspaper articles have suggested that some unions will undertake large-scale organizing 
efforts targeting welfare recipients, and we probably should expect some of these efforts to 
succeed. 

Recommendation: As the President has agreed, you should not raise the minimum wage 
issue at the AFL meeting. Announcing a position favorable to the unions in this context would 
make the decision look entirely political and increase the risk of a negative reaction from the 
governors and Congress. When asked about the issue, you should make a strong statement of 
principle that workers shouldn't be paid a subminimum wage, whether or not they come offthe 
welfare rolls. But you should also be careful to note that the Administration is still in the process 
of developing its final positions on the complex issues arising from the intersection of the labor 
laws and the new welfare law. 

2. Privatization of welfare functions 

Another issue that may arise at the AFL meeting concerns efforts by some states to 
privatize their welfare operations. Texas has had a waiver request pending at HHS and USDA 
for months that would allow it to contract with private parties to do all eligibility determinations 
for food stamps and Medicaid. (The new welfare law specifically grants states the right to 
privatize TANF operations.) Wisconsin has a more limited waiver request pending. We 
probably have legal authority to grant such waivers. 

This issue is of obvious importance for unions with large numbers of public sector 
employees, because a waiver means a loss of jobs for their members. As of now, however, the 
unions are not pressing us for a decision, perhaps because they expect us to allow at least some 
privatization. We have been getting pressure from Governors Bush and Thompson, but the 
interagency group is still not ready to make a recommendation. 



Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: Cynthia A. Rice/OPO/EOP 
Subject: IRS and FLSA 

I asked Karl Scholz, the DAS in Treasury who is overseeing the IRS work for FLSA, about the 
timing of their work. He said he will get me a hard estimate of when the IRS will be ready on 
Monday. But he complained that we are expecting too rapid a turnaround, said that DOL had 6 
months to ponder their position, said he had tried in vain to alert folks here (Elena and Ken) a few 
months ago that Treasury needed to get involved, and that he suspects the IRS won't be ready 
with paper next week. He said they do understand that this is a very high priority. 

We agreed that rather than duking it out about a theoretical timeline, he would first get us a 
realistic timeline and then we could fight about it if we want to. 

So not an encouraging start, but let's see what he says on Monday. 

/ 
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Judge Rules for Increase in Pay of Workfare 
Recipients 

Forum 
o Join a Discussion on Workfare and Welfare 

By STEVEN GREENHOUSE 

. N EW YORK -- A state judge in Manhattan ruled Monday that New York 
City'S workfare system unfairly calculates the number of hours that more 
than 35,000 welfare recipients must work to receive benefits. 

The city now calculates those hours based on the $4.75-an-hour federal 
minimum wage. For many workers, in exchange for about $100 in welfare 
benefits each week, they work about 20 hours in jobs like cleaning parks, 
sweeping sidewalks or doing clerical work. 

or a ou 

City officials sought to play down the significance of the decision, saying they 
would appeal. 

But welfare advocates and lawyers for the workfare employees who brought 
the lawsuit praised the decision as a breakthrough that could mean that people 
who are required to work in return for their benefits will be treated more like 
other workers. 

One of the most common jobs for workfare employees is cleaning parks. 
Calculations by City Comptroller Alan Hevesi found that the comparable pay 
received by regular, full-time groundskeepers in the city's parks is $9.0S an 
hour. Another common workfare job is clerical work in social service offices, 
and the comptroller said the prevailing rate for that is $S.ll an hour. 

Boris Brukhman, a Ukrainian immigrant who is the lead plaintiff in the lawsuit, 
often does electrical repairs for the city, and the prevailing wage for such work 
is $IS an hour. 

Marc Cohan, a senior lawyer with the Welfare Law Center, a nonprofit public 
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Judge Rules for Increase in Pay of Workfare Recipients http://search.nytimes.com/searchld ... %26%28new%26york%29%26AND%2G%28%29 
, . .. 

20f3 

policy group that brought the lawsuit, said, "Workfare has done a bad job in 
moving people from welfare to work, so this decision is good for the workers, 
because it means they can work less hours and spend more time in education 
and training programs that will make it easier for them to move from welfare to 
work." 

"To the extent there is a finite amount of work that public agencies need to be 
done, it will certainly make it easier to spread the work around among 
participants," said Steven Savner, a senior staff lawyer with the Center for Law 
and Social Policy, a Washington research group. 

In an oral decision from the bench, Solomon said the city had violated the New 
York State Constitution and state welfare law, because it has not determined the 
prevaIling wage of the many different Jobs done by workfare workers and then 
not paid me workers whichever IS higher, me prevaIling Wage or mll1lmUm 
wage. She Said she would Issue a wntten deCISIOn soon. 

A spokesman for Mayor Rudolph Giuliani said: "The decision will be appealed. 
Therefore it will have no Immediate impact on our ongoing programs. 
Ultimately, the entire issue will be pre-empted by federal welfare law." 

Welfare experts said Solomon's ruling will not take immediate effect if the city 
appeals, because under state law, injunctions are usually lifted when 
government bodies appeal. 

orne re Ie w 

One welfare advocate who is trying to unionize workfare recipients said the 
decision goes a long way toward ensuring that workfare workers are treated Ike 
regular workers. 

"This decision exposes the myth that these folks are not workers," said John 
Kest, director of organizing for the Association of Community Organizations 
for Reform Now. "It's impossible to maintain the view that these folks are in 
training programs or doing community service when everyone knows what 
they're doing is work that city employees used to do." 
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THE WHITE HOUSE 

WASH INGTON 

May l.5, l.997 

MEMORANDUM FOR BRUCE REED 

FROM: 

SUBJECT: 

SUSAN BROPHY 
LEGISLATIVE AFFAIRS 

PRESIDENTIAL CORRESPONDENCE 

Enclosed please find a copy of the letter that was sent to the 
President from Sen. Pat Roberts (R-KS) and Rep. Todd Tiahrt (R
KS) . 

I do not believe this letter requires a Presidential response at 
this time. Please review the attached material and respond 
directly to the Member(s) of Congress, forwarding copies to the 
Office of Legislative Affairs, attention Chris Walker. 

Thank you very much for your assistance in this matter. If you 
have any questions, please feel free to call Chris at 456-7500. 

Enclosure 
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PAT AOBEATS 
I(ANSA5 

]02 HART SENATE OFFICE BUILDING 
W .... SHINGTON. DC 20510--11105 

202-224-47H 

tinitcd ~tatc.s ~cnatc 

The Honorable Bill Clinton 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington, DC 20500 

Dear President Clinton: 

WASHINGTON. DC 20510-1605 

May 5, 1997 

MAY 9 PM1:59 

We are writing on behalf of our constituent Ms. Rochelle Chronister, Secretary of the 
Kansas Department of Social and Rehabilitation Services. Secretary Chronister is opposed to the 
proposed plan to extend the provisions of the Fair Labor Standards Act (FLSA) to welfare cash 
assistance recipients. We have enclosed copies of all pertinent documents. 

We share Secretary Chronister's opposition to this proposal and urge you to give her 
comments your upmost consideration. 

With every best wish, 

PR:jt 
Enclosure 

Pat Roberts 

Sincerely, 

Todd Tiahrt 

COMMlffies 

.tJI:MEO SERVICES 
.. CiRICUlTURE 
IN'tEUlGENCf 

HH<CS 
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BILL GRAVES, GOVERNOR OF THE STATE OF KANSAS 

The Honorable Pat Roberts 
116 Dirksen Senate O.B. 
Washington DC 205 \0 

KANSAS DEPARTMENT OF SOCIAL 

AND REHABILITATION SERVICES 
97 MAR I I i>M 8 08 

915 SW HARRISON STREET. TOPEKA. KANSAS 66612 

ROCHELLE CHRONISTER, SECRETARY 

March 6, 1997 

Re: Welfare Reform - Fair Labor Standards Act 

Dear Senator Roberts: 

I am writing to express my concern about the Administration's plan to extend the provisions of 
the Fair Labor Standards Act (FLSA) to welfare cash assistance recipients who are required to be 
in work programs. This proposed action would have the effect of turning a beneficiary of state 
services into an employee. 

In 1996, Congress passed the welfare reform package, the Personal Responsibility and Work 
Opportunity Reconciliation Act (P. L. 104-193). This measure has strict requirements for states 
to place specified percentages of recipients in work activities at specified hourly levels as a 
condition of receiving the federal block grant that provides cash assistance. The 
Administration's proposal will make it impossible for many states to meet these requirements. 

Further, operation of the Administration's proposal will raise the following issues. 

1. We have made worksite agreements with public, private not-for-profit and private for 
profit organizations. We expect many of these to drop out of our program, because of the 
complexities of administering the Administration's proposal for recipients in the work 
experience programs. 

2. Limiting work experience to the product of the cash (or food stamps or child care) benefit 
divided by the minimum wage would yield a number of work experience hours that 
would vary from individual to individual and from month to month. This would be 
difficult to administer. 

3. Extending the provisions of the FLSA to recipients of welfare benefits is a way of 
partially restoring individual entitlement to benefits, expressly abolished by P.L 104-193. 



Senator Roberts 
March 6, 1997 
Page Two 

4. In order to meet their work participation levels required by P. L. 104-193 some states 
would need to raise their welfare cash grants, an unacceptable dilemma in the light of 
recent changes in the public welfare system. 

5. Paying minimum wage and ancillary benefits to welfare recipients in work experience 
programs would tie future increases in the minimum wage to automatic increases in 
public welfare costs in the states. 

6. Costs associated with extending provisions of the FLSA to welfare recipients in work 
experience represents an unfunded mandate to the states. Subjecting state public welfare 
programs to a new, limiting federal mandate is inimical to the welfare reform law's 
encouragement of states to design programs that work best for them. 

For additional detail, I have attached information prepared by my staff and supplied to the 
American Public Welfare Association and the National Governors' Association who have 
requested input from the states on this issue. 

I hope that you agree that the Administration's approach on this issue is contrary to 
congressional intent in passing the Personal Responsibility and Work Opportunity Reconciliation 
Act of 1996. I request that you do whatever you can to persuade the Administration to modify its 
position on this issue. 

RRC:ciu 
Attachment 
cc: Senator Sam Brownback 

Representative Jerry Moran 
Representative Jim Ryun 
Representative Vince Snowbarger 
Representative Todd Tiahrt 

Sincerely, 

Rochelle Chronister 
Secretary 

Connie Hubbell, Commissioner, Income Maintenance! Employment Preparation Services 



ANSWERS TO QUESTIONS REGARDING WQRK EXPERIENCE IN KANSAS 

Q: What types of work experience programs does your state currently provide or plan to 
provide in the future? What purpose do they serve? 

A: Kansas has provided a community work experience component for work program 
participants since 1983. A WEP was implemented in 1995 to expand the work experience 
component into the private sector and to allow for increased hours of assignment necessary 
to meet the increasing participation rate. The component became available to food stamp 
only recipients in April 1996. The purpose of the program is to provide a work environment 
that will teach work skills and work habits. The work experience component also allows the 
participant to establish references for job-seeking. Kansas considers both CWEP and 
A WEP to be training programs. 

Q: What percentage of your caseload is currently in these activities? How do you expect 
this to change over time? 

A: We currently have 20% assigned to the work experience program. Beginning March I, 
parents of children 1-3 become mandatory. We anticipate participation in work experience 
to increase to over 40% fairly quickly. 

Q: What limitation does your state impose on the length of time an individual may 
participate in a work experience position? 

A: Established policy is for initial assignments to private for- profit work sites to be for thirteen 
weeks or less. The length of the assignment is based on the training guidelines for specific 
occupations as listed in the Dictionary of Occupational Titles. The maximum length of 
assignment to any worksite is nine months. 

Q: What types of agencies and organizations do you place individuals with? 

A: Worksite agreements are made with public, private not-for-profit, and private for- profit 
comparues. 

Q: Do you consider these individuals to be employees? If so, who is the employer? 

A: We do not considered work experience employment; participants are not considered 
employees. 

Q: Do these individuals receive a paycheck or a benefit check? 

A: They receive a benefit check. Hours of assignment are not tied to the amount of the benefit. 
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Q: What, if any, employee benefits are provided to these participants and by whom? 

A: Participants in this component do not receive any type of employee benefits. Kansas 
currently provides worker's compensation coverage by paying medical expenses with !!Ie 
medical card and providing death benefits or scheduled injury benefits through program 
funds. Private sector placements usually add clients to their private workers compensation 
policy. 

Q: What would be the implications or what concerns would you have if your state was 
required to comply with the minimum wage (and other requirements) of the Fair 
Labor Standards Act for your work experience slots? 

A: General FLSA issues: 

-- Most of our work program jobs are not "professional" positions and would not be exempt 
from overtime under FLSA. Would additional grant money need to be paid for hours 
worked over 40 and would those hours have to be paid at time and a half? 

-- Does the application of the FLSA trigger leave for clients under the Family and Medical 
Leave provisions? FMLA is not always paid leave. If a client claims leave under FMLA, 
would the agency still be required to pay benefits? Could a sanc~ion be imposed if the client 
requests leave under FMLA? 

-- FLSA specifically covers state and local government employees. Are clients employees of 
the work site or state employees? If state employees, do they qualify for paid vacation and 
sick days? retirement benefits? paid health insurance? 

-- FLSA has specific exemptions for "learners". All employers are eligible to apply for this 
exemption and Dept of Labor determines on a case by case basis. Can work program 
participants be called learners as most work programs are essentially training programs? 
This would exempt work experience from minimum wage rules.-

-- What about the Americans with Disabilities Act? Many of our clie~ts have disabilities 
that might be covered by the ADA. Who pays if a client requests some type of 
accommodation? 

Other Concerns and Unintended Consequences of Applying FLSA to Work Experience: 

--Work sites will drop out because they will also be subject to FLSA and other labor 
regulations and won't want the risks. 

--Kansas ranks in the middle of the 50 states in its payment level of grants to recipients. 
Using the minimum wage standard, Kansas could meet the 20 hour work participation 
requirement for single parent families with no child support income. It could not meet the 



35 hour requirement for 2 parent families, nor will it meet the participajion rate for single 
parent families when it climbs to 30 hours. Kansas could not meet even the 20 hour 
requirement for any single parent family for whom we collect child support, which is about 
25% of the cases. 
This is becaUse the amount of child support we collect in their behalf is assigned to the state 
and would have to be subtracted from the amount of the cash assistance grant in order the 
arrive at the amount of the grant they would be required to ·work off" at minimum wage 
standards. 

--Kansas used minimum wage as the standard to arrive at the number of required hours of 
CWEP participation for General Assistance recipients many years ago. We learned that 
work sites would not accept recipients whose assignment was for less than 20 hours per 
week. They found the cost of training a recipient and monitoring their participation was too 
cost intensive for a less than 20 hour per week commitment. They also did not want to work 
with recipients whose hours fluctuated from week to week. 

--If Kansas can not meet its work participation rate due to the administration's planned 
changes to the work experience requirements, work experience may be dropped as a 
component of work. The other alternative, to raise grant payments to the equivalent of 
minimum wage x 35 hours to assure work experience assignments which meet work 
participation rate requirements, is not a viable alternative in Kansas. The Kansas Legislature 
would never approve a grant increase of that magnitude. What incentive would recipients 
have to fmd unsubsidized employment if welfare pays them the equivalent of minimum 
wage, and assures them complete medical coverage through Medicaid (which is not a 
guarantee in the private sector). The issue of a lack of incentive really escalates if one 
assumes that deeming work experience participants to be ·employees of the state" means 
they will be entitled to the same retirement benefits, vacation/sick pay, health insurance 
benefits, etc. as.other employees. The administration's plan seems to totally undermine the 
intent of the federal welfare reform legislation. It is also not in the best interests of the 
recipients. In many areas of the state, particularly the rural areas, work experience 
placements are the only avenue for work traini·ng. If that avenue is closed, the only 
alternative is job search. While this may allow us tQ meet our work participation rates, it is 
not going to help an unskilled welfare recipient with no work history or references to get a 
job. This is not the type of program Kansas plans or wants to run. 

--If the minimum wage becomes intrinsically linked with welfare, it is likely there will be no 
future increases in the minimum wage. While cash assistance accounts for only I %-3% of 
the federal budget, taxpayers see it as a black hole. Trying to get taxpayers (and their 
Congressional representatives) to go along with an increase in the minimum wage which 
would cause an increase in welfare payments would be an uphill battle. 

Q: What would the implications be for your program if other work laws, such as 
unemployment insurance, workmen's compensation, FICA, etc., were applied? Would 
the state or participating agency bear the cost? Can you estimate the increased costs of 
applying these laws? Would this affect your state's ability to provide work experience 
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as an option in your welfare-to-work program? 

A: If we tried to make the participating agencies bear the cost of this, they would drop out. 
While many businesses and non-profits have a desire for altruism, they will not endanger 
their operating capital in order to "do their part" for welfare reform. It would, therefore, 
become the state's responsibility to bear this cost. A very quick estimate based on work 
experience participants working 20 hours at $4.75/hour is an additional $2.5M to $4.5M 
annual cost depending on who pays the "employee's" share of the FICA tax. Ifproviding 
services to help recipients find jobs is the true goal of welfare reform, then this money 
would be much better spent on skill-specific training programs and job retention programs. 
This would impact greatly on the state's ability to operate a welfare-to-work program. 

Q:_ Are there other types of welfare-to-work activities that you would be concerned about 
if FLSA and other laws were to apply? 

A: This could impact the community service employment mandate of the federal weJfare 
reform law for any state that did not opt out of this requirement. It would also affect 
community service components of the welfare-to-work program. This could also impact 
some stages of customized training programs which have been developed in Kansas. 
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